IN THE MATTER OF:

Link-Traging vs. Departmant for Customs Control of Republic of Moldova
UNCITRAL Arhitration — Chiginai, Mpldova :

" Arbifrators:

Jeffrey M. Hertzfeld, Esd. {Paris}, Prasiding
Professor lon Buruiana (Chisinau)
Professor lvan Zykin {Moscow)

Claimant:

Link-Trading Joint Stock Cormpany
Str. Ghioceilor, 1

2012 Chisinau

Republic of Moldava

Respondent:

Daparimant for Gustoms Control of the Republic of Maldova
Columna Str. 65

200H Chusinal

Republic of Moldova

AWARD ON JURISDICTION

In the matler before this Tribunal, lalmant, a US-Moldovan joint venture
company established in Movember 1996 In the Free Economic Zone of Chisinau
thereinafter "the FEZ"} in e Republic of Moldova, alleges 10 have suffered an
indiract exproprigtion far which 1t sepks compensation pursuant the Bilaleral
Investment Protection Treaty hatween the USA and the Republis of Moldove,
signed on April 21, 1683 and effestive Novembar 25, 1984 (hereinatier “tha BIT"}.
Clalmant has named the Department of Customs Coniral of the Repubiic of
Moldove as Respondent. The Telpunal has bsen set up under UNCITRAL

. arbitration Rulas, one of the optional arbitratlon systems refered to in the BIT.

Clatmant's gllegation of indirect expropriation is based upon a change in tha rales
of duties and VAT exemplions introduced in the 1988 Moldovan Law on the
Budget the allaged affact of which was to destroy the economic viability of -
Claiments busingss.  Accarding to the Claimant, ils business consisted
assentially of the duty-free import of consumer products into the FEZ for sale {0




Maldovan citizans, At the time of Glaimant's investment in the FEZ, it appears [0
e uneontestad that Moidovan citizens were permitted to purchase such products
in tha FEZ and import them Into the customs territory of Moldova free of VAT and
duties, within the maximum limit of $600.

This Lmit was subssquently reduced undor the 1937 Budget Law to $400 and
under the 1395 Budget Law to $280. Ths 1998 Budge! Law was then amended
in August 1998 elintinating the exemption altogether. Claimant maintains that the
reduction and final elimination of this exemption disregarded governmental
guarantezs of 40-vear stability of the tax and rustoms regime, which guarantees
were contained in the Law on the FEZ and the Moldovan Law an Foreign
Investriert In affect at the tme of Claimant's creation, and constituted an indirect
expropriation of ita investrrent. Under such circumsiances, it claims entittement
1o compensation wnder the BIT.

Claimam confirmead to the Tribunal by letier of August 9, 2000 that it constders it
Matice nf Arbitration served on Novamber 27, 1999 as constituting its Statement
of Claim under LINCITRAL Rufes.  Respondent filed a Response to the
Statement of Claim on August 30, 2000, seiling forth, inter alia, certain
jurisdictional objections, some of which had been previously raised hy
Respondent in its letter of April 4, 2000 addressed to the Arbitration fastitute of
tha Stockholm Chamber of Commerce (the appoiniing autherity designated by
the Permanent Coud of Arbitration in the Hague - seg below).

Roth partios have requested the Tribunal to consider Respondent's jurisdictionaf
chjeciions at a proliminary matter hefore proceeding furthsr with the merits of the
case. Neithar Parly requested an oral hearing on the jurisdictional cbjections.

By lettzr of October 18, 2000, the Tribunal posed a series of specific questions fo
both of the Parties bearing ugon the issue of jursdiction and requested their
responses thereto by November 15 Ciaimant submilted ils response on
Nowsrnuer 14, Resnondent hag not rgsponded, despite g reminder letter sent Dy
the Iribunzl affording Respondant an additional time period to do so.

Raspondent's jurisdictional objections may by summarized as follows:

1 That no agreement ‘o arbitrate has been signed by and between Claimant
and Respongent.

2. That the Republic of Moldova and the Ministry of Finznce should have besn
o should be invited to join the arbitration.
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That, pursuant lo Aticle (2} of the BIT, the Republic of Moldova hias the night
1o deny lo any company he advaniages of the BIT.

That, pursuant o the Aricle 7 of the Law on Expo-Busingss-Chisinau FEZ
Mo, 625, Clalmant's cnly racourse in the case of an adverse change of law is
to the Maldovan Parlizment,

That, under the terms of the BIT, Claimant has the right of examinafion of his
claim by 4 competent judicial or adminisiralive autharity of the Republic of
Moldava ar the USA, it not by an international tribunal.

That Claimant did nof wait the required six month period under Adticie VI{3) of
the BT before commencing this arbitration.

Trat the Wotige of Arhitratlan was defective since it fails to make reference 10
the contract that 15 the bagis of the ditpute or to propose the number of
arbitrators as required by UNCITRAL rules.

That the Claimiart's claim does not constitute an axpropriation under the BIT.

The Tribunal will addrass each of ihess paints In gequence.

1,

That no agrezment to arbitrate hos been signed by and hetween
Claimant and Respondent.

The assarted basis for arbitration is not a contract or agreement signad
hetween the Claimant and Raspondent, but rather a consent 1o arbitrate set
forth in the BIT. -

Claimant as a US-Moldovan joint venture entity Is a proper party claimattt
thereunder i accardance with Article VI{8) of the BIT which provides:

"For purposes of an arbitralion held under paragraph 3 of this Article, any
company legally constiuted. under the applicable laws and reguiations of a
Party or a political subdivision thereof but that, immadiately before the
cecurrenice of the ovent or evenls giving fise to the dispute, was an
investment of companies of the other Party, shall be treated as
...company of such other Party. ...
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Evidense has been submittad that at the time of its creation and at all times
zince then Ciaimant has feen owned and controfled by a company
astabiishad in the United States.

The Department of Customs Control of the Republic of Moldova is fkewise a
proper party regpendant in this arbilration.  The Republic of Moldova has
diven iis consent {0 arbitrate under the terms of the BIT in the cirgumsiances
defined in the BIT. 'n bringing its action against the Department of Customs
Contrp! of the Republic of Moldova, the Claimant is, in the opinion of the
Tribunal, sting the Republic in the name of its Customns Department, Indeed,
Respondsnt has nat contested its standing as a proper party in this
arbitratiari.

. That the Republic of KMoldova and the Ministry of Finance should have

been or shouwld he invited to join the arbitration,

Ag indicatec above, Respundent has not contested its standing as a proper
pary. Rather, it has requested thal the Tribunal invite the Government of
Moldova oF the Minfstry of Finance io join the arbitration as well. Claimant
has mawessed no objection to such participation in the arbilration.

it is not the role of the Tribunal to request any particular representatives of the
Governmernt or the Ministry of Finance to participate in these proceedings,
Howaver, o lioht of tha wishes of both paries, the Tribunatl has no objection
to such padicipation on the side of the Respondent, if Respordent considers
inat fts positon will be better rapresented in this way. This being said, in so
coing, it should ke clear that netther the Govemment nor the hinistry of
Financg would be viewed as a now or separate party from the Respondent,
but rather a3 additional emarations of the same party in interest, the Republic
cf Moldova.

. That, pursuant to Article I{2) of the Treaty, the Republic of Moldova has

the right to deny fo any company the advantagss of the BIT.

While Arlicis {2} of tha BIT sefs forth certain cireumstances In which a
company (as defined under Article 1{(1)b) of the BIT) may be denied the
advantiages of the BIT. no evidence has been submitted establishing the
existence of any of these circurmstances in ihe present case, Consequently,
tne Tribtnal sees no basis for denying the benefils of the BIT o Claimant.
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4, That, pursuant to the Article 7 of the Law on Expo-Business-Chisinau
FEZ Mo. 625, Claimant’s enly recourss in the case of an adverse change
of law is 1o the Moldovan Parliament,

The fribunai finds that tais argument whish goes to the issue of State
authoriy ‘o ceal with disputes ansing as & result of advarse changes in
iegislation iz irrelevant in hght of the issue bafore us, which concerns not the
ferilment of national obiigations but international obtigations,

5. That, under the terms of the BIT, Claimant has the right of examination
of hls claim by a competent judicial or administrative authority of the
Republic of Moidova of the USA, but not by an international tribunal

The BIT does not reguire Claimant to pursue exarnination of its claim by
natongl judicial or adininistrative authorilies, as opposed to intsrnalional
artutration.

Aricle VI(2) of lhe BIT provides an aggrieved party the right, but not the
chfigation, i apply tc a nabonal cour of administrative authorty for
eysmination of his 2aim. 1n no way ia s intendad to deprive such party of
the right to arbitrate In approprigle ciroumsiances under the tsrms of the
treaty, In the presant case, Claimant chose not to avall itself of the right of
axamination by a caurt o7 administrative authorlty, angd to proceed instead to
artitration under the B17.

6. That Claimant did not wait the reguired six month period under Article
VI13) of the BIT before commencing this arbitration..

Article VI{3) requires a waiting period of six months “from the date an which
s dispute arose” hefore an aggrieved compady may submlt an arbitrable
dispute under the BIT to binding arbitration.

Respandent arguss that the dispute arose only whan Claimant submitted its
format complaint on November &, 1999, Respondent formally responded 10
the complaint on November 22, 1899 rejecting Clalimant's position, and
Clairnant thereunon served its Notice of Arbitration on November 23, 1908

N our ominkon the formal complaint sent on November 5, 1999 represented
tha culmination, not the inception, of the dispute. The disputs in question
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arcse st fatest upon notiication of the elimination of the customs exemption
jor purchases by Claimant's customers in the FEZ In August 19938, Evidence
ltas been submitted showing that, on August 18, 1998, the Respondent sent
its lefter nc. 583-005 to the FEZ Administration with respect to the
implementation of the new legislation relative to the changes in the
custome/VAY exemption.  Thereafter, according o allegations made by
Clalmant in s Notice of Arbitration and not rebutiad by Respondent, the
Customs  awthoriting repeatecly during the pericd September through
Movemnbar 1998 brought pressures to bear upon Claimant and others in the
FEZ to comply with the changed customs rules,

e purpdse of the sie-month waiting period in the BIT is to encourage parties
to exercise repsonable efforts to resolve disputes before resorting to the
costly and time-consurning remedy of interational acbitration. The Tribunal
batieves that where, as here, there is an evident refusal of Claimant's position
iry Respondent, such a waillng period should he interpreted restrictively.
Inteed, we 2re caminted in this view by the foct that a year has pasaed since
ihe commenczment of this arbitration and np peaceful settlement of the
cispuie hes proven possible during this period, The only consequence of
adopiing a liberal interpretation of the six-month waiting period, as
Respondent proposes, would therefere have been to aggravate the possible
clzim of damages.

- That Notice of Arbitration was defective since it fails to make reference
10 the contyict that is the basis of the dispute or to propose the number
of arbitrators as required by UNCITRAL Arbitration Rules.

The Notice of Arbitration invoked tha BIT at its page 3: “Anocther factor
ehsunng the right of {Claimant]...is the Treaty bstween the Republic of
Moddovs and the United States of Aimedea conceming the encouragement
and recipiocal protection of investments. At X(2)(c) of the Treaty foresess
‘hat the Party must respect terms {conditions) of a certain investment in his
tax policy (the Treaty is annexed ~ source: Ministry of the Fconomy and
Reforms).” Under the circumstances it was not necassary to make reference
o any other contract. The UNICTRAL Arbitration Rules are applicable in a
given case to the extent consistent with the Trsaty. The Treaty itself may
serve and actually serves here as a ground out of oy in relation to which the
dispute arises {Articlz 3(3) of the UNCITRAL Rules).

The Nofice also proposed the choica of a single arbitrator {with Claimant's
suggested names set forth} and the designation of an appointing authortity in
the event that this should prove necessary.
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Under Ardicke 5 of the UNCITRAL Rules, where the parties have not agreed
an the number of arbitraters, the number should bg three.

Whan the Respondent falled to respond to Claimant's abave-mentioned
proposala, Claimant refying upon UNCITRAL Ruigs — ene of the sets of rnules
stipizlzted I tHe BIT -- appointed as its parly-desigratad arbitrator — Professar
loi Buruiana - by notice served on Respondent ap Dacember 13, 1390,

Whan Respondent falled to appoint a second arbifrator within the 30-day
period stipulated in the UNCITRAL rules, Claimant applied to the [mtemational
Rucoas of the Parmanent Court of Arbitration in the Hague by communication
dated January 8, 2000 for the designation of an appointing authority fo select
such arbitrator.

Respondent mistakenly refers to Acticle VII(1) as the basis for asserting that it
shautd have hac two months from the date of notice of arbitration to nominate
ar argitrator, Article VI concems only disputes between Padies to the BIT,
e, inter-governmentai disputes. - The present case has baen brought under
Artisle V| to the BIT tor disputes involving & company and & State Party, and
the two-menth peried does not apply.

The %ecrelsry Gensral of the Permanent Couwrt of Arbitration, after
estahlishing its competence and seaking the views of the parties and having
recaived no reply frem Respondent, designated the Arbitration institwte of the
Stockpalim Tramber of Commerce as appeinting authority, which then
appointed Professar van Zykin as the second arbitrator on April 13, 2000 and
uitimately Jefirey Hertzfald Esq. s the presiding arbitrator on July 18, 2000,

Respondent has not asserted that the procedures followed by the Hague
Gt and the Arhitration Institute were in any way improper.

The Tribuna! therefore finds that the Notice of Arbitration was proper and
adequate. Since the parties had not agreed upon a sole arbitrator, the proper
number of arbitrators is three. The Trbuna! has besn properly constituted.

. That the Claimant’s claim does not constitute an expropriation under the

BiT.

This is the most difficult aspect of the jurisdictional isswe -- firstly, because it
touches particularly complex issues of international faw and secondly,
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because, being presanied as a praliminary question, it peses tha challengs of
separaing the jurisdicticnal element from the substantive slement,

The Tribunal must therefore determine whather Claimant presents the
elements of a cause of action for expropriation under the BIT, without
deciding whether it has sufficient evidence to camy its burden of pranf of the
actizl existence of these factusl elements.

Th= BIT permits claims of exprepriation under its Articls [1{1) fo be brought to
UNGITRAL arbitration {among other optional dispute resclution systems) If
they constitute “investrent disputes” undar Articte VI of the BIT.

An invastrment dispute” is defined In Article VI of the BIT as

"a cispute hetween a Panty and a ...company of the other Party arising out
of or relating to {(a} an investment agresment between that Party and
such...company; () an investmant authorization granted by that Party's
foreten invesiment autharity to such...company; or (¢) an alleged breach
of any right conferred or created by this Trealy with respect to an
investment.”

As indicated earlier, under Articla VI8), Claimant as a US-controlled
Meicoven company is traated as a US company for purpeses to the BIT.

An "investrent” is defined in the BT very broadly, in Adicle I{1)a), to include

‘every kind of nvestment in the territery of one Party owned or controlled
directly or indiecly by...companies of the other Party, such as equity,
Gebt, and service and investment contracts; and includss: (i) tangible and
intangibie property...(v) any right conferred by law or contract, and any
licenses and permits pursuant to law.”

Ciaimant has submitled evidence of the existence of sush investments, both
equity and debt. The fact that an investment conslsts of debt financing does
not appear to afact its charactenzation as an investment under the BIT.

The Tribunal dogs rot need to determine whether the agreement allegedly
concluderd by Claimant with the administration of the FEZ andior the
airthorization allegedly obtained by Claimant to operate in the FEZ meet(s)
the requirements of Arlicie VI, since the Tribunal considers that Claimant
woud in any avent have a sufficient basis for an action under subparagraph
(c) of Arlicle Vi by alleging “a breach of right conferred or created by this
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Treaty with respect to an investment” pursuant 10 Articte [1H(1), namely the
rinnt not 1o

‘be  exproprated...either directly or indirectly through measures
tantamount to expropdation...except,..upon payment of prompt, adsquale
and effective compensatlon...."

Accorhing o Article X(2)a), matters of taxation, i they give rise o
axoropriation of an investiment, may be subject o arbitration.  The Tribunal
considers the mference fo “taxation” here to be broad encugh fo cover
customs duties and other forms of raising revenue that are within the State’s
POWeET.

=xpropriation, including indirect expropriation, is not forbidden hy the BIT.
The BIT only establishes certain standsrds with respect 1o the exercise by a
Party-State of its power of expropriation as afecting protected  lnvestors,
These ara standards of faimess and nen-discrimination as well as rights of
adsgquate compznsaation Tor the company expropiiated.  The criteria for
detanminmng adequate compensation are set forth in Article 1l{T) of the BIT.

The question then is "what constfiutes sntlirect expteprlation?” Here, the BIT
givas litte guidance and it is necessary to consider intemnational law and
praziice.

Claimant has notad that it enjoyed a right to tax and customs duty stability for
a paricd of ten years from the date of its investrnent, by virtue of the law
regulating activity In the FEZ as well as the Moldovan Law on Foretgn
Imvestment. Claimant has alleged that this right was viclated by virtue of {he
change in sustoms rules apphicable in the FEZ subsequent io its investment,
which had an allegedly disastrous impact on the economic viabifity of ifs
business.

It these allegations were proven to be the case, precedents do exist [n
international practiza that would consider a State’s disregard of legislatively
granted rights as tantamount & axpropriation,

The Tribuna! has hotpd that the 10-year stablity provision relates to the
customs &nd tax ragimes stipulated by the Law on the Expo-Business-
Chisinau Fres Enterprise Zone M. 625-XIl as In effect on the dale of
Claimant's registration in the Free Zone (certificate dated 15 Novamber 19986)
ard that the regime in effect at that time appears 1o have envizaged the
adopticn of annual Budgat Laws which might change the applicable rates of
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exemptions from one year to the next. To the extent that Claimant seeks fo
prove that it reascnably relied upon the stability of the $600 examption that its
customers enjayad in 1988, i weuld need 1o demonstrate (1) that the stability
provisions of the law extended to thiz exemption despife reference in the
customs regire to the adoption of budget laws on an atwual basis and (2)
that Claimant dic not assume the risk of change in the exemption rates within
the framework of the custortis and tax regime,

Of course, @ dramatic change of legistation that has the effect of depriving an
imvestor of his investrmant may alse amount fo an indirect expropnation, even
in the absence of an express governmenial guarantse against such a change.
“or example, in certain cases under BITs, it has been tound that promulgation
of & particufarly confiscatory tax may constitute an expropriation aven though
it iz within the State's requlatory powers to do so. The State in such a case
may still be responsible for compensating an Invester who has lost his
investment by vintue of the new regulations. Indeed, commentators on the
subject of “indirect expropriation” have noted how difficult it is sometimes to
dravw ihe fine between non-confiscatory ragulation and indirect expropriation.’

The Tribunal doss not attempt at this stage in the pracesdings to make any
finding as to the soundness of Claimant's allegetion that the stabilization
guarantees i1 the Moidpvan reguiations prohibited a change in the customs
exemption applizabla to purchases within the FEZ. Nor do we address the
question of whether the changes in exemptions were of such a magmitude as
to constitute an indirect expropriation per se. It might in this connection be
refevant to consider whether the measures taken were reasonable and usual
in the light of general practice in other countries of the world, whether the
measures had a discriminatory character or wera of ganeral application, and
other spedcific facts related ta the present ciroumstances. Clearly, not every
change of law constitutes an expropriation, and the Tribunal would stress that
Claimant bears the burden of proof that on the facts of this case an indirect
expropriation shoutd be found to have taken place.

T Eos "Tes BIT won't Bite: Tre Amedican Siateral Investment Treaty Program,” in 33 Am.UL.
Rey. 03% {19841 p. 531 at p. BE3: “indirgst expropriziony acts, such 2s the lwwylng of laxes., or ths
imprizmant or cearivation of the,, geonomic value of an invesiment, ere the real risks investars
face i LDGS, The Fne helween regulatinn and expropriation iz vary thin.® For a further
Cizcussion of some of the campiexilies of the ¢oncept of "Indirect exprepriation™, see also Dolzer,
“nairsct Expropriation of Aen Froperty,” in [GSID Review Foreign [nvesimen: Law Joumal, Vo,
toNo 1 {19861 paT et sey.
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However, the Tribunal does conclude that Claimant has made a colorable
claim of indirect expropriation that is arbitrable under the BEfT between the
UsA and the Renublic of Moldova.

+ % £ ¥

For ail of e reasans stated above, and in accordance with Articles 21(1) and
{43 and 32(1) of the UNCITRAL Rules, the Tribunal hereby

DECIDES:

That the Tribunal has been propary constituted and has Jurisdiction over the
parties and the subject matter of the dispute before i) and

Thai the guestion of the allecation of arbitration costs as between the parties
s resetved utl the final award in the arbitration,

The present Decision has been taken unanimously.

The Decision has been established and signed by the Tribunal in five (9)
opriginais — cnz for each arbitrator, one for Clalmant and one for Respondent.

;%WAM
,/eﬁ“réy M. Herizfeld, £sq.
Prasiding Arbitrator
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Erofessor [on Bunfiana Profdssor wan Zykin
Arbitrator Arbitrater






