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PRELIMINARY REMARKS

1.

In this Order, the Tribunal adopts the following method of citation:
“R-MJ” refers to Respondent’s First Memorial on Jurisdiction and
Admissibility filed on 8 August 2008.

“C-MJ” refers to Claimants’ Counter-Memorial on Jurisdiction filed on 7
November 2008.

“R-R-MJ” refers to Respondent’s Reply Memorial on Jurisdiction and
Admissibility filed on 23 February 2009.

“C-R-MJ” refers to Claimants’ Rejoinder Memorial on Jurisdiction filed
on 6 May 2009.

“RSP 20.10.06” refers to Respondent’s letter of 20 October 2006.
“RSP 18.12.06” refers to Respondent’s letter of 18 December 2006.
“RSP 24.01.07” refers to Respondent’s letter of 24 January 2007.
“CL 12.03.08” refers to Claimants’ letter of 12 March 2008.

“RSP 19.03.08” refers to Respondent’s letter of 19 March 2008.
“CL 27.03.08” refers to Claimants’ letter of 27 March 2008.

“CL 03.04.08” refers to Claimants’ letter of 3 April 2008.

“RSP 05.02.09” refers to Respondent’s letter of 5 February 2009.
“CL 07.06.09” refers to Claimants’ letter of 7 June 20009.

“CL 06.07.09” refers to Claimants’ letter of 6 July 20009.

“CL 30.01.09” refers to Claimants’ letter of 30 January 20009.

“RSP 24.06.09” refers to Respondent’s letter of 24 June 2009.

“CL 16.09.09” refers to Claimants’ letter of 16 September 2009.
“RSP 16.09.09” refers to Respondent’s letter of 16 September 2009.

“First Session Tr.” refers to the transcript made of the First Session of 10
April 2008 (Tr. p. 1/I. 1 means Transcript on page 1 on line 1).

“First Session Minutes” refers to the Minutes of the First Session of 10
April 2008.

“Exh. C-[N°]” refers to Claimants’ exhibits.
“Exh. R[letter]-[N°]” refers to Respondent’s exhibits.



GENERAL CONTEXT OF THE DIsPUTE?

2. This Order is issued within the context of a dispute relating to Claimants’
claim for compensatory damages due to Respondent’s alleged breach of its
obligations under the Agreement between the Republic of Argentina and the
Republic of Italy on the Promotion and Protection of Investments, signed in
Buenos Aires on 22 May 1990, in two original copies, in the Italian and the
Spanish language, both texts being equally authentic (hereinafter “Argentina-
Italy BIT”) in relation to alleged bonds issued by Respondent, allegedly held

by Claimants, on which payment Respondent defaulted.

3. After Argentina defaulted on 24 December 2001 on over US$ 100 billion
of external bond debt owed to both non-Argentine and Argentine creditors, ? it
proceeded with a restructuring of its debt culminating in the launching on 14
January 2005 of an Exchange Offer, pursuant to which bondholders could
exchange existing series of bonds, on which Argentina had suspended
payment, for new debt that Argentina would issue. On 25 February 2005, the
period for submitting tenders pursuant to the Exchange Offer expired with the

participation of 76.15% of all holdings. ®

4. The Claimants did not participate to the Exchange Offer. It is disputed
between the Parties whether and, if so, to what extent Claimants are entitled
to claim for compensatory damages concerning the bonds purchased by
Claimants and not submitted to the Exchange Offer. This dispute brought
Claimants to file their Request for Arbitration with ICSID on 14 September
2006.

5. In the light of the object of the present order focusing on particular
procedural issues, namely on confidentiality issues, it is at this stage not

necessary to enter into more details on the facts and circumstances of this

! The following summary of the factual background is not meant to be exhaustive, and simply
aims at laying down the general context of the dispute at stake.
2 R-R-MJ § 66.

¥ R-MJ §40; C-R-MJ § 205



dispute, which will further be dealt with when dealing with the jurisdictional

phase of the case.

Il. PROCEDURAL HISTORY

6.

On 14 September 2006, Claimants filed their Request for Arbitration,
accompanied by Annexes A through E, which contain information relating to
individual Claimants, such as name, address, Database file number, ISIN
Code(s) of bondholding, nominal amount, purchase price and purchase date,

as well as supporting documentation with respect to such data.

Between 14 September 2006 and 7 February 2007, the date of registration
of the Request for Arbitration, Claimants submitted supplemental annexes as
well as “substituted versions” of annexes previously submitted reflecting: (i)
the addition of certain Claimants, (ii) the withdrawal of certain Claimants,
(iii) certain corrections and substitutions to the documentation for other
Claimants, and (iv) the revision of certain aggregate amounts based on the

foregoing adjustments and the addition of one new bond series.

In summary, the Annexes to the Request for Arbitration that contain data

relating to individual Claimants are organized as follows:

“Lists of Claimants

Annex A List of Claimants who are natural persons;

Annex B List of Claimants who are natural persons and who
co-own bonds with (non-claiming) non-ltalian
nationals (and therefore claim compensation only

for their pro-rata share);
Annex C List of Claimants that are juridical entities

Supporting Documentation

Annex D Supporting documentation for Claimants listed in

Annexes A or B;



8.

10.

11.

Annex E Supporting documentation for Claimants listed in
Annex C.

Supplemental Lists

Annex K List of Claimants that were added to Annexes A, B
or C prior to registration of the Request for
Arbitration;

Annex L List of Claimants that have withdrawn their consent
to arbitrate and have been removed from Annexes

A, Bor C,and D or E, as applicable.”

In addition, Annexes | and J contain documents relating to the revision
of the aggregate amounts (Annex I) and the addition of one new bond

series (Annex J).

Respondent opposed the changes made to the identity and number of
Claimants as reflected in the substitute annexes and repeatedly argued that the
concerned Annexes should not be admitted and that the Request for

Arbitration should be rejected.’

On 7 February 2007, based on the finding that the dispute is not manifestly
outside the jurisdiction of ICSID, the Secretary-General of ICSID registered
Claimants’ Request for Arbitration with accompanying Annexes A through L

and issued the Notice of Registration.

On 16 May 2007 and 5 February 2008, Claimants submitted again
“substituted versions” of Annexes A through E and I through L, reflecting the
withdrawal of certain Claimants as well as limited corrections to the

documentation for certain Claimants.

On 4 March 2008, Respondent requested the Tribunal to order Claimants

to submit the Excel files of Annexes A, B and C to the Request for

4

5

CL 12.03.08 p. 4.
RSP 20.10.06, pp.1,fol.; RSP 18.12.06, pp. 6 fol.; RSP 24.01.07, pp. 1 fol.



12.

13.

14.

Arbitration and its further substitutions, as well as of Annexes K and L in

order to facilitate Respondent’s exercise of its rights of defence.

On 12 March 2008, Claimants responded to Respondent’s letter of 4
March 2008 requesting the Tribunal to reject Respondent’s request alleging
that Claimants have no Excel files of the concerned data and that such data is
kept on a Microsoft SQL Database. After giving further explanations on the
content of the various Annexes, Claimants stressed that it had already
submitted to Respondent computer-readable disks with searchable *.pdf”
versions of the concerned Annexes containing individual information on each
Claimant. According to Claimants, this information and support provided to
Respondent already went beyond the minimal requirements set out in ICSID
Institution Rules. Nevertheless, Claimants were further willing to give direct
access to Respondent to its online Database, provided that Respondent agrees
to sign a confidentiality agreement, a draft of which was attached to

Claimants’ letter.

On 19 March 2008, Respondent responded to Claimants’ letter of 12
March 2008 and requested a safety copy of the SQL server for internal use.
According to Respondent the format of the information provided by
Claimants so far did not allow Respondent to properly exercise its defence
rights since it did not constitute “a well organized database of Claimant data
and documentation . . .in a format easily accessible for Respondent”.
Respondent further rejected Claimants’ proposed confidentiality agreement
arguing that it went beyond confidentiality duties contemplated in the various
ICSID Rules and Regulations, which would already and sufficiently ensure

confidentiality.

On 27 March 2008, Claimants responded to Respondent’s letter of 19
March 2008 insisting that ICSID Convention and Rules did not sufficiently
protect confidentiality of Claimants’ personal data under the applicable
Italian law and that they already submitted to Respondent all relevant
information in a form complying, and even going beyond the requirements of
Rules 1 and 2 of ICSID Institution Rules. Therefore, Claimants asked the

Tribunal to reject Respondent’s request to order Claimants to provide the



15.

16.

17.

18.

SQL server in back up format, and to order Respondent to execute the
proposed confidentiality agreement, so as to allow Claimants to provide

Respondent with Annexes A, B, C, K and L in Microsoft Access format.

On 31 March 2008, ICSID informed the Parties that the Tribunal had taken
note of the Parties’ correspondences of 4, 12, 19 and 27 March 2008 and had
decided to defer its ruling on the matter until the First Session of 10 April
2008.

On 10 April 2008, the First Session was held at the seat of the Centre in
Washington, D.C. at which a procedural calendar for the further conduct of
the proceedings was established. During the First Session it was agreed that
the arbitration would be bifurcated in a jurisdictional and a merits phase.
With regard to the confidentiality issue, the President of the Tribunal
(Dr. Robert Briner) stated that this issue concerned information relating to
individual Claimants and was therefore not relevant for this jurisdictional
phase.’ Thus, the issue of confidentiality would be dealt with at that time
when the individual situation of individual Claimants would have to be
looked at, stressing however that “it is inherent to arbitration, to ICSID
arbitration, even if in ICSID most of the awards and decisions become public,
that the individual circumstances of individual Claimants remain
confidential”.’

On 9 May 2008, ICSID sent out a letter on behalf of the Tribunal in which
it amended the procedural calendar announced during the First Session.
According to this new calendar, the Parties were to consult regarding the
exchange of documents requested by each of them and, in case no agreement
could be reached, to submit on 5 December 2008 their respective “Redfern

Schedules” together with optional explanatory letters.

On 5 December 2008, the Parties submitted their respective “Redfern
Schedules” listing their specific requests for document production by the

other Party and their objections to the other Party’s requests.

6

7

First Session Tr. p. 140/I. 17; p. 141/1. 3-9.
First Session Tr. p. 141/. 18-22; p. 142/1. 1-9.



19.

20.

21.

22.

23.

On 12 December 2008, the Tribunal issued Procedural Order No. 1 ruling
on the Parties’ production for document requests and ordering the Parties to

submit such documents on or before 22 December 2008.

On 22 December 2008, the Parties exchanged documents in accordance
with Annex A of the Tribunal’s Procedural Order No. 1.

As of this date Claimants contend having provided Respondent access to:®

- Annexes A, B, C, Kand L on DVDs in a “.pdf” searchable format, as well

as in Microsoft Access format;

- Annexes D and E in form of compilations of the scanned documentation
(Annexes A, B and C each contain an index cross-referencing the names
of each Claimant with the file number allocated to the supporting

documentation found in Annexes D and E concerning the Claimant).

In contrast, Respondent submitted only part of the documents mentioned

in the Tribunal’s Procedural Order No. 1 (see above § 19).

On 30 January 2009, Claimants sent a letter complaining about
Respondent’s alleged failure to timely comply with the document production
as ordered by the Tribunal in its Procedural Order No. 1 and Respondent’s
alleged refusal to conclude a confidentiality agreement in order to protect
Claimants’ personal information. Claimants therefore requested that the
Tribunal order Respondent to conclude the production of all documents in
accordance with the Tribunal’s Procedural Order No.1 and to treat as
confidential any data or documentation relating to individual Claimants (see
below § 43).

On 5 February 2009, Respondent reacted to Claimants’ letter of 30
January 2009 requesting further time to respond. In the meantime, it stressed
again that it did not consider a Confidentiality Agreement as necessary, or
mandated by Italian law or urgent. Respondent nevertheless indicated that it
had agreed to negotiate the matter with Claimants and enclosed a copy of a

confidentiality agreement it would be willing to enter into.

8

CL 12.03.08 p. 3, p. 5; CL 30.01.09, p. 5; C-MJ § 292; C-R-MJ § 241.



24,

25.

26.

27.

28.

On 9 February 2009, Respondent completed its document production
pursuant to the Tribunal’s directions (see above § 20) and Claimants’ request
(see above § 22).

On 12 February 2009, the Tribunal invited the Parties to continue their
discussions in order to arrive at a Confidentiality Agreement and stated that
“if the Parties cannot come to such an agreement and if so requested by a
Party, the Tribunal will hear the Parties on this matter at the occasion of the

June 2009 Hearing and then take the necessary measures”.

On 21 May 2009, the Tribunal set forth certain principles for conduct of
the forthcoming Hearing on Jurisdiction confirming among others that the
hearing would last 5.5 days, defining the scope of direct examination of
witnesses and experts and setting new deadlines for the designation of
witnesses and experts and submission of documents for direct and cross-
examination. According to this letter, the Parties were to exchange the lists of
witnesses to be cross-examined and those presented for direct examination by
28 May 2009, and any documents not already in the record to be used for the
purpose of cross-examination were to be exchanged by 3 June 2009 and
documents not already in the record to be used for the purpose of re-direct

examination by 9 June 2009.

On 28 May 2009, the Parties submitted their designation of witnesses and
experts relevant to the jurisdictional phase. Claimants did not directly
designate witnesses or experts from Respondent for cross-examination, but
reserved the right to do so in case Respondent would designate any such
witnesses or experts for direct examination and to expand the scope of

redirect examination of Claimants’ witnesses or experts accordingly.

On 3 June 2009, Respondent submitted its documents for direct and cross-
examination accompanied by an index, and requested disclosure of
documents regarding the direct testimony by Prof. Briguglio and
Prof. Nagareda. This submission included the so-called “Supplemental

Exhibits” binders. Claimants did not submit any documents relating to its

10



29.

30.

31.

32.

cross- or re-direct examination of witnesses and experts designated by

Respondent.

On 7 June 2009, Claimants responded to Respondent’s submission of 3
June 2009. With regard to the submission by Respondent of its
“Supplemental Exhibits”, Claimants deemed it as untimely and abusive. In
addition, Claimants brought forward that these exhibits contained 21 expert
opinions and transcripts from other treaty arbitrations involving Argentina,
ignoring any confidentiality protections in such proceedings. According to
Claimants, besides the disregard for confidentiality duties, such submission
would be contrary to the principle of equality of the Parties, since Claimants
would not have access to those proceedings and Respondent’s selective and
out of context use of such evidence would be seriously unbalanced.
Consequently, Claimants requested the Tribunal to “strike all confidential
material Respondent has submitted from other arbitrations, including in
particular Exhibits RE-427, RE-428, RE-429, RE-435, RE-440, RE-452, RE-
462, RE-488, RE-489, RE-490, RE-491, RE-492, RE-493, RE-494, RE-495,
RE-496, RE-497, RE-498, RE-499, RE-504 and RE-528".

On 9 June 2009, ICSID informed the Parties that in the light of unfortunate
circumstances affecting the President of the Tribunal (Dr. Briner), the

Hearing on Jurisdiction could not take place as foreseen.

On 9 June 2009, Claimants acknowledged that the Hearing was postponed
and understood that related deadlines were suspended, including deadlines

relating to the submission of examination documents.

On 17 June 2009, the President of the Tribunal (Dr. Briner) sent out a
letter to the Parties providing as follows: (i) with respect to the issues raised
by the Parties in relation to the Hearing, in particular to the testimony of fact
and expert witness, the Tribunal reserved its decision for a later stage during
the proceedings, once the new dates for the Hearing have been established;
(i) with respect to Claimants’ request for the production of documents as
contained in their letter of 20 May 2009, it is denied; (iii) with regard to

Claimants’ objection of 7 June 2009 regarding Respondent’s submission of 3

11



33.

34.

35.

June 2009, the Tribunal invited Respondent to state its position, especially
with regard to Claimants’ objection relating to confidential material, before
24 June 2009.

On 24 June 2009, Respondent responded to the President’s letter of 17
June 2009 and to Claimants’ letters of 7 and 9 June 2009. With regard to the
confidentiality issue, Respondent stressed that (i) it had not submitted any
document filed in sealed proceedings, (ii) that there was no general rule of
confidentiality governing ICSID arbitration proceedings and (iii) that it had
never been deprived of making use of such documents in any ICSID arbitral
proceedings. Respondent therefore requested that Claimants’ objections to the

admissibility of the relevant parts of the Supplemental Exhibits be rejected.

On 26 June 2009, the Tribunal invited Claimants to respond to
Respondent’s letter of 24 June 2009.

On 6 July 2009, Claimants responded to Respondent’s letter of 24 June
2009. With regard to confidentiality, Claimants’ position can be summarized
as follows: (i) Respondent’s selectively-produced confidential documents
should be excluded to preserve fairness and equality of the Parties, (ii)
Respondent’s position and action demonstrates that it feels at liberty to
disclose and make use of confidential information. Claimants referred, among
others, to an article published in Italy containing allegedly erroneous
information regarding the current status of the arbitration proceeding with
numerous statements that mimic those in Respondent’s written pleadings and
correspondence (Isabella Bufacchi, Tango-Bond, tempi lunghi all’lcsid, Il
Sole, 19 June 2009). Respondent’s position and actions would constitute an
abuse by Respondent of confidentiality, which would make a confidentiality
order necessary in order to protect Claimants’ personal information.
Consequently, with regard to the confidentiality issue, Claimants requested

the Tribunal to issue and order ruling as follows:

e The following confidential material Respondent has submitted from
other treaty arbitration shall be excluded from the record, including
Exhibits RE-427, RE-428, RE-429, RE-435, RE-440, RE-452, RE-

12



36.

37.

462, RE-488, RE-489, RE-490, RE-491, RE-492, RE-493, RE-494,
RE-495, RE-496, RE-497, RE-498, RE-499, RE-504 and RE-528.

[.]

e The record of this proceeding (“Confidential Information”) shall be
used solely for purposes of conducting this arbitration and may be
disclosed only to each party and its duly appointed representatives,
agents and employees directly working on the arbitration
proceedings; the Tribunal and persons employed by the Tribunal;
ICSID and persons employed by ICSID; or such other entity that
may be designated by Claimants or Respondent to maintain
Claimant data and documentation; and persons serving as witnesses,
experts, advisors or consultants retained by the parties in connection
with the arbitration, to the extent the Claimant data or documentation
is relevant to any such person’s testimony or work. This Order shall
be without prejudice to the Parties’ ability to publish general updates
on the status of the case, including for the information of Claimants,
provided that such updates do not contain or reflect any data or
documentation relating to individual Claimants. The Tribunal should
direct Counsel to agree to a Confidentiality order to be provided for
the Tribunal accordingly. In the absence of an agreed order within
two weeks from the date of this order, Counsel should then submit
their proposed orders for the Tribunal to consider.”

In their respective letters of 16 September 2009, addressing several
hearing issues, Claimants repeated their request to strike from the record of
these proceedings confidential material submitted by Respondent, in
particular the “21 expert opinions and transcripts from other treaty
arbitrations involving Argentina, ignoring any confidentiality protections in
such proceedings”, while Respondent insisted that all documents submitted
by it on 3 June 2009 be admitted.? Further, Claimants reiterated their request
“— first made in March 2008 — that the Tribunal enter a confidentiality order

to govern these proceedings”.

Following the resignation of Dr. Briner as President of the Tribunal, Prof.
Pierre Tercier was appointed on 2 September 2009 as his successor and new
President of the Tribunal. The procedure, which had been on hold since June
2009, was actively resumed on 14 October 2009 through a joint telephone
conference between the Tribunal, the Secretary and the Parties. During this

telephone conference, both Parties confirmed their previous positions

9

CL 16.09.09, p. 3, item 3.b; RSP 16.09.09, pp. 6 and 10.

13



concerning the confidentiality issue and the Tribunal announced that it would

make a decision.

I1l. SUMMARY OF THE PARTIES’ POSITIONS

A. Claimants’ Position

38.

39.

40.

41.

According to Claimants, in early 2006, Task Force Argentina collected
data and documentation from each Italian national bondholder with a claim
who wished to consent to Respondent’s offer of ICSID arbitration. Those data
and evidence included a declaration of consent to ICSID arbitration,
delegation of authority, and power of attorney, as well as information and
documentation relating to each bondholder’s identity, Italian nationality and
domicile, and ownership of bonds. This information was then compiled in
coordination with Cedacri. S.p.A. (“Cedacri”), a leading provider of

informational technology services in Italy, into an online Database.

When submitting their Request for Arbitration, and on various occasions
thereafter, Claimants submitted part of the information compiled in the
Database in the form of Annexes A to E, K and L to its Request for
Arbitration (see above 88 7 and 10) and in various other formats (see above
8 20). The only information contained in the Database and having not yet
been submitted to Respondent would be additional information and

documents relating to the nationality of the Claimants.*

On several occasions Claimants stressed that they were willing to give
Respondent access to all Claimants’ data, including direct access to the
Database itself, provided that Respondent executes an appropriate
Confidentiality Agreement in order to protect the confidentiality of

Claimants’ personal data. '

Claimants’ motivated the need to protect their personal information with

the following main arguments:

0 C-R-MJ §242.
1 CL 12.03.08, p. 1 and pp. 5-6 (see also Annex B); CL 27.03.08 p. 4; CL 03.04.08, p. 10 n. 20.
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0] The Database is kept in Italy and is therefore subject to the Italian
Legislative Decree of 30 June 2003 n. 196 (hereinafter, the “Italian Privacy
Code”), which mandates strict compliance with a set of rules therein
established and regulating, under articles 31 to 36, the electronic management
of personal data. The Italian Privacy Code “requires, in particular, that in the
case of access to, and use of, private information through electronic means
(such as stand-alone personal computers, networked systems, online
electronic access systems), the holder of the data adopts specific
technological protection measures illustrated under an ad hoc Annex to the
Italian Privacy Code, as amended from time to time”.*? “Moreover, in the
case of transmission of private information to third parties or in the case of
transfer of the same towards non-EU Countries, the Italian Privacy Code
requires that the transmitting entity takes steps to ensure that the data are
thereafter used only for the purposes for which they were originally

collected”.*®

(i) ICSID’s legal framework (in particular Article 48(5) of the ICISD
Convention and Rules 15 and 32(2) of the ICSID Arbitration Rules) would
“not provide for the requisite confidentiality for Claimants’ data”, and it
would be “common practice for parties to an ICSID arbitration to conclude a
confidentiality agreement to secure protection of private or business
confidential information, and for ICSID Tribunals to order the parties to do so

where a party fails to agree to do so”.**

(i) Such protection of Claimants’ personal information would not cause
any prejudice to Respondent, as “Respondent will be free to use the data as

necessary for the arbitration and would only be limited as to disclosure”. *°

Owing to insurmountable differences in the Parties’ respective positions,
they were unable to agree on the content and scope of a Confidentiality

Agreement.®

[

CL 12.03.08, p. 5.
CL 12.03.08, pp. 5-6.
CL 27.03.08, pp. 2, 3.
CL 27.03.08, p. 3.

-

[N

[
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43.

44,

Consequently, Claimants subsequently modified their request that the
Tribunal order Respondent to execute the proposed Confidentiality
Agreement into a request that the Tribunal issue an order providing as

follows:

“The Tribunal orders the parties to treat as confidential any data or
documentation submitted by the other party in this proceeding and relating
to individual Claimants. Such data or documentation shall be used solely
for purposes of conducting this arbitration and may be disclosed only to
each party and its duly appointed representatives, agents and employees
directly working on the arbitration proceedings; the Tribunal and persons
employed by the Tribunal; ICSID and persons employed by ICSID;
Cedacri S.p.A. or such other entity that may be relied upon to maintain
Claimant data and documentation; and persons serving as witnesses,
experts, advisors or consultants retained by the parties in connection with
the arbitration, to the extent the Claimant data or documentation is relevant
ot any such person’s testimony or work.”*’

Following the submission by Respondent on 3 June 2009 of its
“Supplemental Exhibits”, Claimants raised various objections regarding such
submission (see above § 28 fol.), including the objection that among the
documents submitted by Respondent would be “21 expert opinions and
transcripts from other treaty arbitrations involving Argentina, ignoring any
confidentiality protections in such proceedings”.'® Because the “selective”
and “out of context” use by Respondent of these documents would be
“seriously unbalanced” and allow Respondent an “unfair advantage over
Claimants, contrary to the principle of equality of the parties”,** Claimants
further requested the Tribunal to issue an order that:

“Respondent shall not use at the hearing confidential material it has
submitted from other arbitrations, including Exhibits RE-427, RE-428,
RE-429, RE-435, RE-440, RE-452, RE-462, RE-488, RE-489, RE-490,
RE-491, RE-492, RE-493, RE-494, RE-495, RE-496, RE-497, RE-498,
RE-499, RE-504 and RE-528" %°

16

17

18

19

20

CL 30.01.09, p. 1, see also pp. 4, 6 -7.

CL 30.01.09, p. 8.

CL 07.06.09, p. 3; see also CL 06.07.09 p. 7.
CL 07.06.09, p. 3.

CL 07.06.09, p. 7.

16



45.

46.

In its submission of 6 July 2009, confirmed by its submission of 16

September 2009, Claimants modified and generalized their previous requests

regarding confidentiality as follows:

“The following confidential material Respondent has submitted from other
treaty arbitrations shall be excluded from the record, including Exhibits
RE-427, RE-428, RE-429, RE-435, RE-440, RE-452, RE-462, RE-488,
RE-489, RE-490, RE-491, RE-492, RE-493, RE-494, RE-495, RE-496,
RE-497, RE-498, RE-499, RE-504 and RE-528.

[...]

The record of this proceeding (“Confidential Information”) shall be used
solely for purposes of conducting this arbitration and may be disclosed
only to each party and its duly appointed representatives, agents and
employees directly working on the arbitration proceedings; the Tribunal
and persons employed by the Tribunal; ICSID and persons employed by
ICSID; or such other entity that may be designated by Claimants or
Respondent to maintain Claimant data and documentation; and persons
serving as witnesses, experts, advisors or consultants retained by the
parties in connection with the arbitration, to the extent the Claimant data or
documentation is relevant to any such person’s testimony or work. This
Order shall be without prejudice to the Parties’ ability to publish general
updates on the status of the case, including for the information of
Claimants, provided that such updates do not contain or reflect any data or
documentation relating to individual Claimants. The Tribunal should direct
Counsel to agree to Confidentiality order to be provided for the Tribunal
accordingly. In the absence of an agreed order within two weeks from the
date of this order, Counsel should then submit their proposed orders for the
Tribunal to consider.”%

Besides arguments previously raised (see above § 42 and 44), Claimants

base their request on the following supplemental arguments:

The Parties have been unable to agree on a Confidentiality

Agreement.?

(i) Respondent has adopted an approach in which it “picks and chooses”
when to respect confidentiality according to its convenience, feeling free to
use confidential information and records from other arbitrations and court

proceedings.?®

2l CL 06.07.09, p. 12; see also CL 16.09.09 p. 3.
22 CL 06.07.09, p. 6.
% CL 06.07.09, p. 2, pp. 5-7.
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(iii) Respondent’s position that “[t]here is no provision in the ICSID
Convention or in the ICSID Arbitration Rules establishing a general principle
of confidentiality” indicates that a confidentiality order is necessary in order

for Respondent to respect confidentiality.**

(iv) Claimants suspect that Respondent may have been leaking
information about the present arbitration to the press, whilst misstating some

of the information.?

(v) Respondent’s criminal allegations against Claimants and
professional ethics allegations against counsel as contained in Respondent’s
letter of 24 June 2009 are abusive because they are “unproven and inapposite

to the eleven jurisdictional issues”.

B. Respondent’s Position

47.

48.

49.

Respondent rejects all of Claimants’ requests for confidentiality

protection, based mainly on the following arguments:

Claimants Personal Data. With regard to the issue of personal information
relating to individual Claimants, Respondent contends that Claimants has a
duty to provide Respondent with a “well-organized database of Claimant data
and documentation”, “in a format easily accessible for Respondent”.?
According to Respondent, Claimants cannot condition this duty upon
“inappropriate exigencies” such as a Confidentiality Agreement, which would
constitute “a wholly unprecedented and in any even inadmissible

requirement”.?’

Further, Respondent contends that a confidentiality ruling is not necessary

in this arbitration and is not and could not be mandated by Italian law. 2

24

25

26

27

28

CL 06.07.09, p. 6.
CL 06.07.09, pp. 6-7.
RSP 19.03.08, p. 6.
RSP 19.03.08, p. 8.
RSP 05.02.09, p. 2.

18



50.

51

Although Respondent nevertheless agreed to enter into negotiation
concerning a confidentiality agreement and submitted a draft of what it
thought was an admissible agreement, it rejected Claimants’ concrete
proposals of a draft Confidentiality Agreement as going “well beyond what is
required” and “not fairly balanced”.?® Respondent asserts that Claimants are
not entitled to require Respondent “to assume, under a ‘Confidentiality
Agreement’, confidentiality obligations other than those already provided for
in the ICSID Convention and ICSID Arbitration Rules”, i.e., in Article 48(5)
of the ICSID Convention and Rules 15 and 32(2) of ICSID Arbitration
Rules.®

Confidentiality of the Proceedings and Evidentiary Material. With regard
to Claimants’ allegations that Respondent submitted confidential material
relating to other arbitrations and to Claimants’ corresponding request to strike
such material from the record, Respondent asks the Tribunal to deny
Claimants’ request and to admit all the documents submitted by Respondent

on 3 June 2009.*' Respondent brings forward the following main arguments:

0] The concerned material, relating to testimonies given by some of
Claimants’ experts in other arbitral proceedings, is “relevant and wholly

1232

appropriate for impeachment purposes”3 and was “timely filed”.*

(i) Respondent has never been deprived of making use of such
documents in any ICSID arbitral proceedings it was involved in, since such
material would be “essential to ascertain the credibility and consistency of the

witnesses and experts the opposing party presents”.>* Restricting the use of

29

30

31

32

33

34

RSP 05.02.09, p. 2.
RSP 19.03.08, p. 8.
RSP 24.06.09, p. 8; RSP 16.09.09, p. 10.
RSP 24.06.09, p. 6.
RSP 16.09.09, p. 6.
RSP 24.06.09, p. 8.
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such documents for impeachment purposes would entail a “serious departure

from principles of due process and the established procedure”.*®

(i) The fact that Respondent possesses such material is only the
consequence of the fact that such witnesses and experts have been repeatedly
presented by different claimants in cases brought against Argentina, and such
“de facto experience that Argentina acquired in previous cases does not mean
in a juridical sense that the principle of equality of arms might have been

breached”.®®

(iv) Respondent has not submitted any document filed in a sealed
proceeding. With regard to the documents submitted and relating to the court

case BG Group PLC v. Argentina, they have become public. *

(v) All documents filed by Respondent on 3 June 2009 that were also
filed or produced in other proceeding were presented in full, and not

“selectively” and “out of context”.*®

(vi) There is “no general rule of confidentiality governing ICSID
arbitration proceedings”, and in particular there is “no provision in the ICSID
Convention or in the ICSID Arbitration Rules establishing a general principle
of confidentiality or a confidentiality rule applicable to the kind of documents

submitted by Argentina”.*

IV. TRIBUNAL’S POWER TO DECIDE AND GENERAL LEGAL CONTEXT

A.

Preliminary Remarks

52. Having first asked the Tribunal to direct Respondent to enter into an
appropriate Confidentiality Agreement protecting Claimants’ personal

information (see above 8§ 12), Claimants currently request an order for

% RSP 24.06.09, p. 8.

% RSP 24.06.09, p. 6, referring to ,,CIT Group Inc. v. Argentine Republic” (ICSID Case No.
ARB/04/9).

¥ RSP 24.06.09, p. 6and p. 7.
% RSP 24.06.09, p. 7.
¥ RSP 24.06.09, p. 7.
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53.

54.

95.

56.

confidentiality aiming at protecting the entire “record of these proceedings”
and to exclude allegedly confidential material submitted by Respondent (see
above § 45). Respondent insists on rejecting Claimants’ requests with regard
to confidentiality (see above 8§ 47-51).

In its letter of 12 February 2009 (see above 8§ 25), the Tribunal had
announced that — lacking an agreement between the Parties — the issue of
confidentiality would be dealt with during the Hearing on Jurisdiction
scheduled in June 2009. Unfortunately, this Hearing could not take place as
planned in June 2009 due to resignation of the former President of the
Tribunal (Dr. Briner) and has been postponed to April 2010. Further, the
Parties have been unable to settle this issue and continue to express diverging
opinions as to the role and scope of confidentiality in investment arbitration
proceedings. This divergence is creating doubts as to the standard of
confidentiality to be applied to the present procedure thereby preventing

Claimants from submitting further documents and information.

Basing itself thereon, the Tribunal is of the opinion that in order to ensure
the proper continuation of the procedure as well as the orderly conduct of the
up-coming Hearing, it is appropriate and necessary to decide on the

confidentiality issue now and by the way of a written decision.

Both Parties have had sufficient opportunity to express their positions,
which have duly been taken into account by the Tribunal in designing the

below order.

In this respect, it should be noted that although initiated by Claimants’
request, the present order is also based on the Tribunal’s own power to rule
on the conduct of these proceedings (see below 8§ 59-66). The Tribunal is of
the opinion that the present circumstances as described above (see 88 6-37)
clearly indicate that Parties will not be able to find an agreement, and the
Tribunal is therefore of the opinion that it shall decide on the confidentiality

issue right away.
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57.

58.

After establishing its power to issue such an order, the Tribunal shall
firstly describe, in a general manner, the confidentiality standard in ICSID

arbitration, before applying this standard to the present dispute.

At this stage, the Tribunal wishes to recall that, according to common
practice, the Tribunal is not bound by previous decisions of other
international tribunals. However, the Tribunal is also of the opinion that,
subject to the specific provisions of a treaty in question and of the
circumstances of the actual case, it should attempt to seek to contribute to the
harmonious development of investment law and thereby to meet the
legitimate expectations of the community of States and investors towards
certainty of the rule of law.** The Tribunal may therefore pay due
consideration to earlier decisions of international tribunals, where it deems
that such consideration is appropriate in the light of the specific factual and
legal context of the case and the persuasiveness of the legal reasoning of

these earlier decisions.

B. Power of the Tribunal to Order Confidentiality

59.

60.

61.

In their various correspondences requesting the Tribunal to issue an order
for confidentiality, Claimants have not indicated the legal basis for issuing

such a decision.

Respondent has not contested the Tribunal’s power to issue such an order,
and even suggested the option of a confidentiality order as a substitute to a
Confidentiality Agreement between the Parties during the First Session.*
Respondent merely objects that confidentiality, as requested by Claimants, is
not necessary and not mandated by the applicable legal framework (see above
8§ 23 and 49).

Neither Party thus contests the Tribunal’s power to rule on confidentiality

issues. Nevertheless, for the sake of comprehensiveness and transparency, the

4 0On the precedential value of ICSID decisions, see Gabrielle Kaufmann-Kohler, Arbitral
Precedent: Dream, Necessity or Excuse? Freshfields lecture 2006, Arbitration International 2007,
pp. 368 et seq.

1 First Session, Tr. p. 141/1. 10-16.
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Tribunal shall expressly indicate the legal provisions on which such power is
based.

62. In this respect, two sets of provisions enter into consideration:

(i) Provisions on Provisional Measures:

Article 47 of the ICSID Convention provides:

“Except as the parties otherwise agree, the Tribunal may, if it considers

that the circumstances so require, recommend any provisional measures

which should be taken to preserve the respective rights of either party”.
Rule 39 (1) of the ICSID Arbitration Rules provides:

“At any time after the institution of the proceeding, a party may request
that provisional measures for the preservation of its rights be
recommended by the Tribunal. The request shall specify the rights to be
preserved, the measures the recommendation of which is requested, and
the circumstances that require such measures”.

(if) Provisions on Procedural Orders:

Rule 19 of the ICSID Arbitration Rules provides:

“The Tribunal shall make the orders required for the conduct of the
proceeding”.

63. The Tribunal notes that there is as of today no uniform practice concerning
the use of “orders” or “provisional meas