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BY E-MAIL AND COURIER

Mr: Milo§ Zeman

President of the Czeeh Republic
'Pm gue Casile-

11908 Prague |

- Czgeh Republic

Mr, Jan Miadek

Minister of Tndustry and Trade
N Frantifku 32

110 15 Pmﬁuc 1

Czeeh Republic

E: posta ”knpo.cc

‘Mr. Andrej Babig
“Minister-of Finanie
Letenska 15

118 10 Prague.

-Czech Republic

E: podatelna@micr.cz

Mr, Lii)o;‘ Kazda

Director

Financial Analytical Unit
Ministry of Finance

Letenski 15

118 10 Prague.

‘Czech Republic

E: podatelna@mfer.cz

“Formal request for amicable settlement of & dispute under the Agreement on
“encouragement and reciprocal protection of i xm’cslmw!s Dbetween the King-
-dom of'the Netherlandsand the Czech and Slovak Federal Republic

On behalf of ourelient Fynerdale Holdings B:V. ("Fynerdale™), a company iti-

“gorporated under thie Fiws of the klngclom of the Netherlands, we hereby request

“that the Czech Republié engage in discussions with F yncrdalc to reach an amica-
“ble settloment of a dispute with the: Czeoh Republic, pursuant o Arficles 8(1) and
$(2)ofthe Agrecmeti  on nmumgcmen( and rempmwl protestion of invest-
~ments between ,1‘119 Kq‘;@&dgm ;c,;i._ti_w Ngiher,lgmgf(s_:aod ahe-Czcd; and Slovak Feder-
al Republic (the "BIT").. | '

'l’he BI’I was aamed beiween thc former Cz&ch and Slcwak bcdérai Rt.pubiib and
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B

tween the Ministers of Fe *»relfm Affairsof the Czech Republic and of the Nether-
lands, it was confirmed that the BIT remuing in Toree between the Cfnch Republic -
and the Netherlands, Indccepling the BIT, the Czech Republic took upon itgell
spucdw obhgumns for the. cncoummueni and reeiprocal protwlmn of Invest-
ments miadé by investors from the Netherlands in the derritory of the'Czéchi Re~
public,

Summary of events

Below follows a suminary. of the relevant.cvents, for'the purpose of reaching an
amicable seulement.. However, it must benoted that this Summary is 1ot-a.com-
plete discussion of all ofthe relevant facts, and Fynerdale reserves all fights 1o
l;'i:rﬂxcr expand hereupon should any formal elaims under the BIT be instituted.

Fyuerdale isan investor as defined in the BIT and 48 such has standing 16 hrmg g
claim thereunder, Accoxdms, 1o Article ](b){ i) of the BIT, the definition of an
investar comprises Iex,ai persom constituted uuder the law of one of the’ Cammct-.
ing Parties. As Fynerdale was ccmsmmcd undef the laws of the Nc!herlands, xt
fulfils this definition.

Additionally; an invesiment in the sense of Arficle 1.of the BIT exists. Article |
of the BIT provides a non<exclusive definition of investments thaf are prg
uﬁder the BIT. Pynwdale has, since 2007, invested GZK 3,016,000, 000 in the
formofl assets (loans) into the Czecl Republie, both-directly to YTRIX as..4
Crech company ("YTRIX "), and fndirectly ﬂnaug,h Poppyseed L,umicd ~1Mn¥~
tese compaiy- (“Poppvsmd") “T'hese assets were intended to be used for tradé in
poppy seeds produced in the Czéeh Republie, and 3 were provided dfier Fynerdale
was-approached with, 2 *business twm)ormmw” bv My, Libor Laichman, the Vice-
Chair of thie Board of Dirediois of Newton Managenient a.5., wha in i had
been ‘approached wﬁh said "business apportunity” by Ms: Marcels: Stavjaikovs,
Chairman of the Bodrd of Direclors SFYTRIX (who is, as explained below, one
of a.group of whom aceused ol perpetratiiig. frandutent activity against I“‘yrx«
erdale; this same. 5mup hasalso already heen. decused of and convicted for perpi-.
iting § zm]ar Frauds against other: victing).. ynecdale was promised, utxduﬂ he
terms of various credit agrcormm concluded with YTRIX and Poppyseed, that
ﬂn, 10“ﬂs wmmi be rqud wnhm t.lmri ummmund pcu(wds ol hciwegn 3 fand: (x

erda!w expectr:d zeium on xts anvcsmwm um !tm e :malcd 19 i)e mf ast €
$12,767271.

3N BRIROseands ot e 3:Monith Pragué Taterthank Offeriad Rie:
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The investment of the funds prdvided by Fynerdalé was meant 10 work as fol--

lows. Fynerdale Wmﬂd direetly provide said eredit to YT I{IX, aswellay pmx*lde
eredit to 3’0ppysced Limited, 2 Malicse com pany. which would in turn ;)rov:dc
partof that.éredit, combined with findncial assets 6fits own, 10°YTRIX a5 ad--
vanee payment on the purchase price of poppy seeds. YTRIX would then pur-
“chagse poppy seeds fron the Ciech companices Agrobyskavive, Bohemig me1~.

invest and Aida. These companies were to obtain the: poppy seeds from lacai
Crech g 5,!‘0\\’&1"5‘ The poppy-seeds purchased would thén be stored, ¢leancd, imixed
and packed in the warchoses of the just-mentioned Agrobyskovice,

Afier the investments were madé, it came to light, in 2011, that poppy seéds had
not-actuallybeen putchased as intended, or at least-not the amount whichshould
‘have been purchased, and that, instead, the money nvested by Fynerdale was
“being tised ina fraudulent pyramid scheme set in motion by a proup of four per-
- sons. described befow, whowere associntes of one another and worked ihconceﬂ '
10 perpetrie the fraud. This group consisted of the aforémentionsd Ms. Mareéln
Stay 3all\eva. alou;, wuh Mr. Jan Vrbensky, Mr. Josef Stavjanik and Mr. Josel
Pospi§il, I the end, fhie ceonomie activities which were intended 1o be-perfomicd
Wity the asse(s provided by Fynerdale were in fact not performed, and farther-
more, could:not have been performed as was prommd 1o Fynerdale. Instead of
actual trade in poppy seeds, false invoices, av.ccpxance-duhvery certificates and -
mhcr hcuumrs aceounting docuraents were issicd and used in‘an attempt to con-
f‘raud 3\10115 with this, 4 circelar chain of pdvmems swas créated between
ities iiivolved soug 10 give the i impression ofa suecessiul tmdmgz
'busmcss Al of these tmndulam behaviours had pne aim; embevlmg assets
- (morniey) frort Fynerdale: Unfortunately; Fynerdale was not the first victim of thé
above=mentioned. four perpetrators, swho'had commitied similar frauds before-and
dre currently indetention i the Czeeh Republicin connéetion theréwith,.

Thenbove-constitutes only a brief general sketeh of the activities nd fraud in
question; A inore wmpiete degeription of the events-in quéstion is contained i i
document from the Praégue Police Departiment dated IS;Dcmmbu__ZOIB {;umdaad
10 thisdetterin both the: ‘ariginal. Crech and thanglated into Haglishise ;

pages gt iiwrcoi)

leumm of BIT obligations.

'\'bmfe he assets ;srm*;cicd by }nerdalf: were in fact nol used Far
1&(: mwuded economic activities, but rther used in partofa fraudident pyranud
seheme, As sueh, ofimindl camplaints against the perpétrators of the i‘mud were
i;icd iy 2012’ However; 1o date no; dedi mmw action has’ been. taken in his mater

by the Czéoh authiorities, A 50, the Czech duthoritics fuve 1ol made any etfort (6

59169 M 14555065/




w NautalDutilth

trace the money invested by Fynerdale; althongh they have variots means to do
50 dnd were fréquently urged o apply thése means by Fynerdale, For¢x amp]e,
both the Czech police and the Financial Analyzlcal Uniit of the Minisir v.of Fi-
aance ("FAU") had the authority fo properly investigae the fiaud pcqwtmmd ,
against I‘vndudale‘ After all, the police have a.duty o, investigate eriminal ﬂcuvi»
tivs, including stolen assets, and all requested parties are required by L 1o coop-
erate with their inyestigation and 1o provide them with all vequested information,
In this regard;the police can trace assets by askmg_, banks o provide information
dbout all relevant transfers. Further, the F AU has the right 1o directly check and
observe all transactions in the Czech RLpubhc and cooperates with similar agen-
cies abroad. 1t can trace ussets very asily anid frequently docs so'in providing
support 1o the: police, who subsequently request, on the basis of thi:these resulls,
that banks provide relevant underlying documents, which:are later used gs evi-
desiee within eriminal proceedings,

The Crech Republic's behaviour in this mitier is especially troubfesome Wiwn
seen i hght of the fact that the Czecl authorities have acted: aszmnst sumlar
crimes of fraud by the same persons which were committed agdingt Czech legal
persons between now and lhc time the first erimhinal complaint regiarding the pre-
sent-matter was filed in 2012, but did not do so when foreign Tegal persons fell
vietim. The Czech Republic has, therefore, allowed an unréasonible and unac-
ceptable delay in the prosecution of ihe fmud to come about, hias: ﬁulcd 10 1ake
necessary steps loassure that the per;mmmrs Are. bmuam 16 1usuw RIS T’yu-
erdale’s Josses mighl be recovered and has failed to take the necessary and avmlm*
ble steps in order to recover the assets. Therefore, the Czech Republic failed to-
take the steps néceéssary 1 create a Safe investoient climate for Netherlinds inved:
tors. These.acts:and omissions of the Crech Republicare in breach of its obhga~
tions under-the BIT, s will be firther setout belo,

Under international law, asa result of these breaches; Pynierdale gt be returned.
10 1!1(: position in which it'woiild have been in were it riot for the i m]au(‘m (‘)Ft‘!w
BIT by theCzech Republxc. and, thus, Fynerdale has o x‘aght toclaim dmagcs
fron the, Czech Republic in the amognt ol CZK 2.376.267.271.

me th obhgulmm undLr ﬂl(‘ 13 ﬁ :'I}m\tever F ynerd'ﬂe reSEIVEs a!l mg,,hta o
Surther.set ot its, position- should any formal claims under the BIT be institited,

* !‘Cté 2{1 Jui) 199, l‘uhlmlimh il i’mnmen! Qfmari ni“}mermﬁmnm .liMu.c btﬂm z\ ?w, 8 ((*nsc Cmt\~
gerapthe Factory . Charginy” ‘
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NG fair and equitable fredinent

Among other standards, the Czech Republic is in breach of its obligation to en-
sure fair and equitable treatment {0 the invéstments of investors of the other Con-
tracting Party and nol impair, by unreasonable or discriminatory measures, the
operation, managémient, maintenance; use, mmymcm or disposal therdof by those
investors (Artiele 3(1)of the: BIT). This provision, which i§ simiflar to that fouad
in other bilateral investment treatics, puards against o broad range of behaviours
by the host State: It tovers discriminatory measure& which includes applving
~domestic law differently in similar bﬂl!d!l()!l\;. Italso entompasses-a prohibition
regarding the so-called deriinl of justive.” which is relatcd 1o the “winimum stanid-
cards (...) in the state’s 1;1(11&101 or acministrative systens with respect’to the judi-
- eial profection of J(arwgm)m and their rights," This standard is therefore espe-
..uath' velevant in cases involying fraud committed b\* nationals 6f the host State
: ag(tmsi foreign investors.

Here, the Czeeh Republic has. through ils inaction, or in any event through the
~delays in pursuing Further dction, vidlated these standards by unraasonably im-
mlrmg Fynerdale's operation, management,. maintenance, use, énjoyment and
dispesal of its investment-in the Crech chubim in a discrimingiory manner, As
dalluded to above, a sinvilar fraydulent schente was prwxcus!y perpetrated by the
suspects in the fi raud invol ving F ynerdale's assets. This frand was commited
against a Czech company, aiid in that case the Czech authorities did take prompt
“and effective.action, The perpetrators were bmught up on. charges-and sentenced
10 conmdtmblu jail time: However, in Fynerdule's case; which is very similar
except for that the company which was vietim to.the-fraud is @ Netherlands entity
instead of a Czech entity; the Crech authorities have failed 1o take any effective
nmieasyres. This behaviour diserimingies between CZech and Nethierlands inves-
tors, and is thus elearly in breach of the BIT

Full security and protection

Additionally, the'Czéch Rupubim % in.yiokation of !ts cbiv gation to-uccord full
security-and pmm,tmn forthe mvcst:mnis of investors of the Netherlands, which:
in any case shall not be less than that aceorded to investments o ifs own investors”
(Atiicle .a{" 3 of the-BIT ) - Atbitral tribunals have found that such standard can
extend “héyond physical proteetion of an' investment s afficitls, smplovees or

LA ?Gc,uwmbc & in I‘amdw fani aud Pragtive ()f iawmfmt*m b7 rmims* S‘mmimd‘ (j" Feearmen, /‘shﬁke" s
den Rign: Klusver- Linw Ysterntions] 2000, pi 289,
M. dé Hel-Knedoot &5 1.0, Hoehéke, 1% bﬁwmm
-peivnd vom bilisterale uwcszuwg,s.vcmm ety €
FANewdsinbe & Lo Badadill, Law i Priics
-dereRige: Klmier Laiv Iernatinnal 2009 p

g VOUE grensov uaclugdcn&e mwsm«!crs of.
013/ '

tiend, Al st
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Jacitisies, and extends move generally 10 protéc nwm afforded by the legal .sys"-
ten, Ty standard is then alsa espéciplly mievam i edses involviog fraud
committed agmns! t(‘»ruw investors. In the prcswt situation, as memmmd abm«:t
the Czéch authorities have tremed the eriminal fraud committed against F}frwrda!e
ina comp!ewlv different manner than that in which it treated a very similar fraud
pcrpeimmd bv mc same, suspects asgamst 4 (L?wh kum whalc under thc BIT‘ i
unmm'ﬂ acm in the same way in- I ynerdale s case as it dxd in !lw case Of !!1'( )
Caeel company. Furthermore, the Czech authorities” inaction régarding this erim-
inal matter deprives Fynerdale's investment-of the full seeurity and protection it
deserves under the BIT. Had the Crech duthorities acted promptly and effeétively
in pmtccung! yrierdale's investment, the chance that Fynerdale could have recov-
ered at ledst some of'its losses would have been increased. Furthermore, through
letting such crimes gounpunished and/or un-investigated, the Czeelr authorities
create a-climate ripe-for such fraudulent activity in the Czech Republic. Bevond
this, the Czeth authorities have-also not taken-any steps in order to investigate the
current whercabouts of the assets iraudu[cnﬂv ebtained from Fynerdale: Also in
thisway; the Crech Republic has violated its ‘obligations under the BIT,

Expropriation tde factof of the irvesintent

Fmaliv m\dLr Ariicle 5 of the BITthe Czech Repubim is preven{e& from mkmL
any measures depriving Fynerdale, divecily of inditectly, of its investment With-
outa'public inferest being served, duig process being observed, the measures not
being. um;iuncmed discriminatori ly and just compensation being pmwdad The.
Czcch Republic can thus be in Violation of the BIT withott having commiticd a
direct e\pmprmuon of Fynerdale's investment. This is adso in line with interna-:
tiotial investrientiréuty practice:” "] is pevognized i internetional e that
ntgasures taken by starescan interfere witl properiy vights 1o such wn extent fl
these f. ights aré rendered so useless that they mistbe deemed 10 Have hoen éx-
propridted. even thagh the stete does not puport 1o have esprop’ m{m’ fi:mn and
the legal ritle to-the jmym fyr fo i :Jmmlly remains with the original owner. Y As al-

réady mentioned: alm\*z., in theease at hind, the Créch Republic. hﬂsﬂdt&iﬂ*lnltﬂil&% '
rdy not w&ua acnmn in or dw to prmect }"vmrdcﬂea nwahtmem wiulc il d‘ld inkc

‘sw x',g,fi. Nc\wamhc t‘\,‘ Io; Py
:‘ai;ﬂmn sl Run Rl
* St i;‘mrm;g( urpammm ¥

it ! LS
ld‘mnk* !sk;mbfic- f:j-mzu(li)ﬁ‘} Hmrvua Cf’l (i §22, 134,
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down inArticle 3 of the BIT,
“Dispuate Resolution under the BIT

Amc}e 8of the BI !" which deals:svith the resolution of ds:&pum concerning m-
‘vestments tinder the-BIT, refers 1o disputes between one Contracting Party and an
Adnvestor of the-othier Contrgtting Party concerning an investmeit ofhi¢ aticy, The.
.abovementioned breaches by ihe Czech Republic of its: cbix;_,anons under the BI T
‘have gaused. direct-and dhgding Tosses for Fynerdale, which losses it intends {6
claim from the Cazech Rt.pubhc. inan-arbitration pursuantto Artwk 8 ofthe BIT’
“iftan nm;(ahle seitlement cunnot be reached, Shondd it come to pass that such a
_-seiilemem canniot be reached, the clain will be further particolarised i a N¢ mcc
of Arbitration-and -Statement of Claim.

‘Formal request for amicable settlement

This leterisa fcrmzﬁ réquest bv I“’mcrda!e forthe Czech Rvpubisc fo.engage’in.
“diseussions will I‘yncrdaie to reach an-amicable sctilement of this dispute, which
-amicable settlement is referfed to in Articles 8(1) and §(2) of the BIT. W hercby
“notify you that.should this dxspute not be amicably settled, ¥ ‘ynerdale will submit.
‘the: dxspuie to arbitration in dccordance with Article 8 of the BE ¥ % o hat beéing
'said, weare: open 1o constructive negotiations with the Czéch chubha i ordcr 10
reach ain.amicable:settlement, and look forward 1o your: expeditions response so.
‘that negotiations regarding such an amicable seuteraent éan be coinmenced os’
-soon as possible, .

| ”:; ours 7fg\lhhx)liy,

fs:“Nanf’x Dunlh NV

Gerard J. Meijer
:Mu;;am van de Hel-Koedoot
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