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fact that Canada confiscates Merrill & Ring’s logs to give benefit to others has no
bearing on whether Canada’s actions are confiscatory.

370. In considering the scope of NAFTA Article 1110, the Pope & Talbot Tribunal held that
“the ability to sell softwood lumber from British Columbia to the U.S. is...a very
important part of the “business” of the Investment,”  and that “[i]nterference with that427

business would necessarily have an adverse effect on the property that the Investor has
acquired in Canada, which, of course constitutes the Investment.”   At the same time the428

Tribunal ultimately concluded that “the Investor’s access to the US market is a property
interest subject to protection under Article 1110. The Tribunal then listed the factors that
need to be considered in measuring interference for the purposes of Article 1110.  Among
these is whether Canada:

a) has taken any of the proceeds of company sales;
b) interferes with management activities; and 
c) has deprived the Investor of full control of its Investment.429

Unlike the case with the Pope & Talbot, the facts of this case trigger the application of all
three of these factors.430

371. The evidence establishes that other investments operating in BC and outside BC operate
in the same economic sector as Merrill & Ring in the sale of logs. The regulatory division
between federal and provincial authorities in Canada play no role in the fundamental
nature of the log market once logs are in circulation. Accordingly, Merrill & Ring is in
like circumstances with all of these other companies engaged in the competitive timber
harvest and log sale markets.

ii. The Expropriation is Discriminatory Against Merrill & Ring

372. The expropriatory nature of the Log Export Control Regime is not applied equally to all
parties, and discriminates against Merrill & Ring.  The reasons for this are as follows:
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