INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES

Bay View Group, LLC, and The Spalena Company LLC

Republic of Rwanda

ICSID Case No. ARB/18/21

RESPONDENT’S POST-HEARING BRIEF




I INTRODUCTION AND SUMMARY

1. In accordance with the Tribunal’s request,! this Post-Hearing Brief focuses on the evidence
given at the hearing. It does not repeat the Respondent’s case in full. The Respondent
maintains its case as set out in the Memorial on Preliminary Objections (“MPQO”), Counter-
Memorial on the Merits (“Counter-Memorial”), Rejoinder (“Rejoinder’), and supporting

evidence.

2. The hearing demonstrated the absence of merit in the Claimants’ case. Whilst the lack of
substance in the claim was visible in the pleadings and the written evidence previously
submitted, the evidence given at the hearing put matters beyond doubt. It is a case entirely

unsupported by the facts, and which fails both on jurisdiction and on the merits.

3. The Claimants’ case is one premised on a misreading (to put it as neutrally as possible) of
the documentary record, including the contract between NRD and the Respondent, the
key contemporaneous correspondence between the Respondent and NRD, the
contemporaneous record as a whole, and even the BIT itself. Their case was inconsistent
with those documents, and the hearing confirmed that there was no basis at all to go

behind the plain and obvious reading of them.

4. The testimony of Mr Marshall exemplified the weakness of the Claimants’ case. He was an
untruthful witness, whose uncorroborated statements were wholly undermined by the
documentary record. Mr Marshall contrived to make new allegations against Rwanda and the
witnesses giving evidence on its behalf, and he put forward implausible and shifting
explanations when faced with the documents which undermined the Claimants’ claims.
Strikingly, and tellingly, many of the serious allegations which he had made in his witness
statements and then embellished and augmented in his oral testimony, were not put by the
Claimants’ counsel to the Respondent’s witnesses. Further, if documents were unhelpful to
Mr Marshall’s case, he frequently asserted that they were fabricated; and the absence of
documents corroborating his claims was due to apparent theft by Rwanda. This was a
convenient theory, but one entirely lacking in any credibility.

5. As it had during the written stage of the proceedings, the Claimants’ case continued to shift
during the hearing. Key parts of their case, including the false allegations regarding
smuggling, were quietly abandoned by the Claimants’ counsel, who evidently considered

(rightly) that there was no proper basis upon which they could be put to the Respondent’s

! Day 7, p164/11-17 (President’s Closing Remarks).



witnesses. Many of the Claimants’ other witnesses resiled from their written testimony,
including Mr Bidega, whose alleged actions form the central basis for the Claimants’ claims.
As a result of Mr Bidega’s confirmation that he was not acting as representative of Rwanda
at the material times (a point explained further by Mr Imena in his oral evidence),? the
Claimants’ case alleging breach of the Fair and Equitable Treatment (“FET”’) obligation and

expropriation is unsustainable.

6.  Much of the cross-examination of the Respondent’s witnesses was on peripheral and
irrelevant issues. Nor were the Respondent’s witnesses properly challenged in cross-
examination in respect of important parts of their written evidence (including three of them

not being challenged whatsoever).

7. The testimonies given at the hearing confirmed that the Claimants had no basis for their
alleged grievances with respect to NRD’s claim to long-term licences. In 2010, the
Claimants had acquired NRD—a company which was in breach of its contract with
Rwanda having failed to carry out the extensive mineral exploration or to proceed to
industrialisation as required, and whose contract and licences were about to expire—for
next to nothing. Contrary to the Claimants’ arguments, NRD manifestly had no guarantee
of any further licences, whether short- or long-term. It was also clear that Mr Marshall
was aware of NRD’s position at the time of the acquisition, including as to the serious
deficiencies with the performance of the contract and its application for renewal of the
licences. Following the acquisition, the Claimants made no material capital investment
into NRD, and instead mismanaged the concessions despite NRD being given repeated

opportunities to prove itself worthy of being granted further formal licences.

8.  The testimony of the Respondent’s witnesses bore out that Rwanda’s conduct was at all
times entirely fair and reasonable. Between 2011 and 2015, NRD made successive
applications for new licences and Rwanda gave it repeated chances to demonstrate its
ability to invest in and manage professional industrial mining operations. NRD’s
applications were grossly inadequate. Each application was evaluated fairly and
transparently. However, NRD repeatedly failed to address the requirements of a
successful application and to remedy the deficiencies in their previous attempts which
Rwanda had clearly communicated to them. After several years of indulgence, in 2015,
Rwanda ultimately notified NRD that it would not be granted further licences and the

concessions would be put out to tender.

2 Day 6, p81/9 — p82/6 (Imena).



10.

Even despite the Claimants’ shifting legal case, they have wholly failed to establish any
breaches of the BIT. There was no expropriation. There was no breach of the Most
Favoured Nation (“MFN”) and National Treatment (“NT”) standards. Nor were the

Claimants discriminated against, or otherwise treated contrary to the FET standard.

The Claimants have also failed to overcome the Respondent’s jurisdictional objections.
It is clear from the documentary record that the Claimants’ claims are out of time, that
the Claimants did not make any investment within the meaning of the BIT and the ICSID
Convention, that BVG did not own or control NRD, and that Spalena failed to comply
with the BIT’s mandatory jurisdictional preconditions to arbitration. The Tribunal and/or

ICSID accordingly lack jurisdiction over the Claimants’ claims.
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FACTUAL SUMMARY

A. The Contract

On 24 November 2006, NRD and Rwanda entered into the contract for acquiring mining
concessions (the “Contract”).> The Claimants’ case is premised on an untenable

construction of this simple agreement.

Article 2 of the Contract sets out various obligations on NRD. It was required to proceed
immediately to industrial exploitation, and to provide evaluation reports of reserves and

a feasibility study after four years.

The Contract was entered into at a time when the Zarnacks owned and controlled NRD.
During the hearing, Mr Marshall accepted that, since he had not been involved in the
negotiation of the Contract, he could not give direct evidence about it.* He conceded that
he could not give any evidence on the actual understandings of any parties to the Contract
at the time, including whether there was any guarantee of NRD being granted long-term
licences.> Ms Mruskovicova also confirmed that she was not involved in the contractual
negotiations between NRD and Rwanda nor those with the Tinco Group which she had
sought to rely on.® Further, Mr Marshall accepted that the Claimants had not called any
witnesses who could give such evidence.” Mr Marshall stated that he had reviewed the
Contract when he was contemplating acquiring NRD,? and he accepted that he knew that
Article 2 set out its obligations under the Contract and that if NRD was in breach of the

Contract it was capable of being terminated.®

The Contract did not include any guarantee to NRD of long-term licences. As is plain from
the express terms of the Contract (and as was accepted by Mr Rwamasirabo in cross-
examination,’® the contract being governed by Rwandan law)!! Rwanda’s obligations in

respect of the grant of mining licences were—amongst other things—conditional on NRD

3 Contract for acquiring mining concessions between the Rwanda and NRD (24 November 2006) (C-017).

4 Day 1, p224/18, p225/2 (Marshall).

° Day 1, p225/3-10 (Marshall).

® Day 4, p150/7-22 (Mruskovicova).

" Day 1, p225/11-13 (Marshall).

8 Day 1, p224/14-17 (Marshall).

® Day 1, p231/17-23 (Marshall).

10 Day 8, p38/3 — p41/3 (Rwamasirabo).

1 Mugisha 2, at para. 21.



performing its obligations under Article 2. Mr Marshall and Mr Buyskes agreed that the
mining community would accept that any party’s rights would depend upon the terms of its
contract and upon that party fulfilling its side of the contractual bargain.'? Mr Marshall agreed
that NRD had to abide by the obligations under Article 2,** including to proceed with

industrial exploitation and to submit a feasibility study.* The contrary would be unarguable.

15.  Mr Marshall accepted on the first day of the hearing that—contrary to the Claimants’ case’>—
the Contract contained no guarantee, and that the grant of long-term licences in Rwanda was
not a “mere formality”.*® He subsequently sought to resile from this on the second day of the
hearing by claiming, implausibly, that he had possibly misspoken and that there were
assurances in other documents which he could not identify.!” Plainly, no such assurances
were ever given. The incoherence of the Claimants’ case was further underscored by Ms
Mruskovicova’s suggestion that Rwanda had informed NRD in the 2008 mining law that it

would become a long-term concession holder.

16. The conditionality of Rwanda’s obligations under the Contract is clearly stated. Whilst
Rwanda’s obligations pursuant to Article 3 (French) / 4 (English) of the Contract were
different, under both versions, and as Mr Rwamasirabo also accepted, a feasibility study had
to be submitted and positively evaluated after four years under Article 2(5) before Rwanda’s

obligations became due.!®

17. Contrary to the assertion made by Mr Marshall for the first time in cross-examination®
(which contradicted the written evidence of Mr Rwamasirabo),?! the evaluation of the
feasibility study was a matter for Rwanda (and not NRD). Mr Rwamasirabo rightly agreed in

his oral testimony that it was for Rwanda to deem the feasibility study as satisfactory.?? Mr

2 Day 1, p231/1-7 (Marshall); Day 4, p134/11 — p136/23 (Buyskes).
13 Day 2, p26/11-13, p44/18-23 (Marshall).

14 Day 2, p27/ 5-11, p40/3-8 (Marshall).

15 Memorial, at paras. 79, 83, 180, 281; Reply, at para. 100.

16 Day 1, p229/19-25, p234/1-2 (Marshall).

17 Day 2, p21/10 — p26/1 (Marshall).

18 Day 4, p150/7-16 (Mruskovicova), referring to Law No. 37/2008 on Mining and Quarry Exploitation (CL-020)
which contains no such information or guarantee.

19 Day 8, p42/2-5 (Rwamasirabo); Day 7, p153/6-9 (Biryabarema).
20 Day 1, p228/11-12; Day 2, p40/18-21, p42/10-13 (Marshall).
2L Rwamasirabo 3, at para. 19.

22 Day 8, p41/19-21 (Rwamasirabo).
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19.

20.

Marshall’s assertion otherwise was inconsistent with the express requirement to submit a
feasibility study to Rwanda under Article 2(5) of the Contract, and represented a contrived,
last-minute, attempt in cross-examination to avoid the effect of what had been agreed in the

Contract.

Given the policy imperatives at play from Rwanda’s point of view, it is nonsensical to suggest
that it would not be for Rwanda to evaluate the feasibility study in line with its objectives in
granting the four-year licences. As Mr Gatare explained in his first witness statement, the
main purposes of the four-year licence agreements granted in around 2006, such as the
Contract, were two-fold. First, the agreements would give the investor an opportunity to
assess the feasibility of mining the concession area on an industrial level. Secondly, the
agreements would give investors an opportunity to demonstrate to Rwanda, through
complying with their obligations, that they were serious partners to whom a long-term
licence should be granted.?® Mr Gatare’s evidence in this respect was not challenged by the

Claimants in cross-examination.

The Claimants’ case on the existence of a guarantee is also inconsistent with the policy behind
the grant of the four-year licences and Rwanda’s rationale for privatising the mining sector.
Mr Gatare explained that the purpose of the agreements was to “transform the whole of the
mining sector in Rwanda.”?* To achieve this, the potential licensee needed to prove to
Rwanda that they had met both the conditions of the original licence, and that they
sufficiently demonstrated their credentials to justify being granted a long-term licence. If
instead there was a guarantee of a long-term licence regardless of performance, it would
undermine Rwanda’s attempts to professionalise and industrialise its mining sector.?®

Again, Mr Gatare was not challenged on this.

The Contract must also be interpreted in accordance with Rwandan law. Pursuant to Article
77 of the 2011 Rwandan contract law,?® the requirement for a positive evaluation of the
feasibility study under Article 3/4 of the Contract was a suspensive condition, being an event
which had to occur before Rwanda’s obligations fell due.?” Mr Rwamasirabo tried to argue
that Article 77 did not apply on the basis that the parties had not agreed that it was a suspensive

23 Gatare 1, at para. 20.

24 Gatare 1, at para. 25.

25 Gatare 2, at paras. 9-10; Gatare 1, at para. 25.

% Rwandan Law No. 45/2011 of 25 November 2011, Governing Contracts (RM-001), at page 50.
2" Day 8, p91/3-17 (Mugisha).
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condition and Article 3/4 was not expressly labelled as such.?® That was not a credible
argument: as Mr Rwamasirabo had to concede, the parties had agreed to the terms of Article
3/4, and there is no requirement under Article 77 for a contractual term to be expressly

labelled as a suspensive condition.?®

Accordingly, as both Mr Mugisha and Mr Rwamasirabo agreed, the effect of the positive
evaluation of the feasibility study being a suspensive condition was that, pursuant to Article
78 of the 2011 Rwandan contract law, Rwanda’s obligations under Article 3/4 were
extinguished when the submitted feasibility study was not positively evaluated.®® That
negative evaluation of NRD’s feasibility study was made by Rwanda in 2011, and “as a
matter of Rwandan law, neither party owed any obligations to the other under this
Contract after this point”.3!

B. NRD?s failure to comply with its obligations under the Contract

1.  Failure to perform Article 2(3) of the Contract: NRD did not proceed

immediately to industrialisation
NRD failed to perform the Contract.3?

Article 2(3) of the Contract required NRD to proceed immediately to industrial
exploitation in “all given sites.”®®* NRD failed to industrialise even one site, with all five
of its concessions (being Rutsiro, Mara, Sebeya, Giciye and Nemba, together the
“Concessions”) maintaining artisanal operations.®* Mr Ehlers and Mr Kagubare
explained that none of NRD’s sites were successfully industrialised.® Their evidence as
to the lack of industrialisation at the Concessions was not challenged during cross-

examination.3®

28 Day 8, p45/1-13 (Rwamasirabo).

2 Day 8, p45/14-19, p46/7-14 (Rwamasirabo).

%0 Day 8, p46/19 — p47/2 (Rwamasirabo); Day 8, p91/19-21 (Mugisha).

31 Mugisha 1, at para. 11.

32 Day 7, p15/19-20 (Imena); Day 6, p166/15-20 (Imena).

33 Contract for acquiring mining concessions between Rwanda and NRD (24 November 2006) (C-017), at Article

2(3).

34 Counter-Memorial, at paras. 70-95; Rejoinder, at paras. 132-150.

35 Ehlers 1, at paras. 29-30; Kagubare 1, at paras. 17-19.

% Instead, the Claimants’ counsel simply put to Mr Imena that the requirement to industrialise the Concessions
was “unfair”: an odd line of challenge in circumstances where, as Mr Imena put it, “that is what NRD signed in its
contract”: see Day 6, p159/16 — p161/14.
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Mr Ehlers, a mining engineer and former Managing Director of NRD, explained in his
first witness statement that to industrialise a concession means to “move away from an
artisanal mining model towards the more productive and professional industrial
model”.3” Mr Ehlers explained that this process involved, amongst other things,
“significant investment in exploration and resource evaluation, and then in more
sophisticated mining equipment and infrastructure.”®® The Claimants did not challenge
Mr Ehlers on this definition of industrialisation and have not put forward any tenable

alternative.

Mr Marshall did try, however. During his oral testimony, he claimed for the first time that
“all support for our artisans, any additional support that is beyond a hammer and a
chisel, is considered industrialisation”.3® He further claimed that the mere use of
jackhammers, compressors and generators amounts to industrialisation in the Rwandan
mining industry.“® These were not credible propositions, and the Claimants had not
advanced this proposed definition of “industrialisation” in their pleaded case. Indeed, Mr
Marshall’s written evidence was to the contrary: that industrialisation means “to move
beyond artisanal mining”.** Mr Marshall had explained in his second supplemental
witness statement that his “goal” was to achieve industrialisation, which was a costly
endeavour that would have been attainable had NRD been listed on the London Stock
Exchange (which did not happen).*> Mr Marshall had thereby already accepted in his

written evidence that NRD had not achieved industrialisation of the Concessions.

In his oral testimony, Mr Imena further explained what “industrialisation” required.
Consistent with Mr Ehlers’ explanation, NRD was expected to “bring in machinery,
plants, structure and organisation” that would “transform this artisanal way of working

into a modern way of business.”*® However, as Mr Imena explained, it transpired that

37 Ehlers 1, at para. 26.

38 Ehlers 1, at para. 26.

3% Day 2, p34/3-5 (Marshall). Mr Marshall went on to claim that “every time you bring in additional heavy
equipment in the context of jackhammers and generators and compressors to run the jackhammers, that’s — in
Rwandan parlance that’s industrialisation™: Day 2, p34/9-12 (Marshall). He also claimed that “Any artisan
support they deem industrialisation. Anything that can move away from simple buckets and shovels and hammers
is, in their mind, industrialisation”: Day 2, p84/24 — p85/3 (Marshall).

40 Day 2, p27/ 17 — p28/14 (Marshall).

41 Marshall 3, at para. 23.

42 Marshall 3, at para. 23.

4 Day 7, p142/11 — p143/14 (Imena).
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NRD did not have the capacity to industrialise the Concessions during the term of the

Contract, and the steps that it took were wholly insufficient.**

NRD itself conceded this failure. In a July 2009 letter to Minister Karega, the then
Minister of State in charge of Environment and Mines, NRD explained that although the
Contract required NRD to “start industrial mining operations as soon as possible”,
limited progress had been made due to the Zarnacks having “limited funds” and “lacking
expertise in exploration and in mining”.* But as explained further below, no further
meaningful progress was made towards industrialisation following Spalena’s acquisition
of NRD in late 2010.

The lack of industrialisation is also reflected in NRD’s failure to invest the $39.5 million
promised in its business plan for the successful industrialisation of the Concessions.* The
shortfall was substantial: the Claimants’ figures (even if accepted at face value) show that
no more than a third (a maximum of $13 million) had been invested by the time NRD
applied for a renewal of its five-year licences in November 2010.*" Further, this
investment was not made by the Claimants, as they wrongly assert in their Pre-Hearing
Brief (“PHB”),*® but rather by the Zarnacks and HC Starck in the period prior to the

acquisition by Spalena in December 2010.%°

In their PHB and opening submissions, the Claimants suggested for the first time that
NRD had invested the entire $39.5 million promised.>® This was obviously wrong, and
inconsistent with the Claimants’ own evidence.®* Although the Claimants seek to rely on
a GMD promotional document from April 2012 in this regard, it is clear that the document

does not assist them.> This publication lists the companies that had been granted mining

4 Day 7, p143/14-16 (Imena).

4 Letter from NRD to Minister Karega (15 July 2009) (R-105).

46 Rejoinder, at paras. 88-100; Counter-Memorial, at paras. 56-57, and 72.

47 NRD November 2010 Application (C-035), at page 101.

48 PHB, at para. 35 (emphasis added). The figure referred to by the Claimants is erroneously given in € rather than
$. The total expenditure was only €9,393,164 which was equivalent to approximately $13 million.

49 Day 1, p166/5-23 (Respondent’s Opening).

0 PHB, at para. 35 (“Rwanda was publicly reporting that NRD had invested close to USD$40 million as of April
2012.”); Day 1, p47/1-15 (Claimants’ Opening).

51 November 2010 Application (C-035), at page 101.

52 RNRA, GMD, Promotion and Development of extractive minerals (April 2012) (C-014), at page 34; Claimants’
Pre-Hearing Brief, at para. 35.
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licences, and NRD is included alongside an “Investment” figure of “[$]39,501,500”.5
Rather than a record of the amount that NRD had invested, it is clear from the document
that this is a reference to the original projected investment promised by the Zarnacks.>*
In any event, Mr Marshall conceded during cross-examination that when Spalena
purchased NRD he knew that significantly less than this had been invested® (despite
having said earlier in his testimony that he did not even know the amount that was

promised).®®
I. There was no transfer of heavy equipment from BVG to Spalena

The Claimants asserted that the transfer of heavy equipment from BVG to Spalena in the
sum of $2,252,502.00°" was evidence of NRD’s industrialisation of the Concessions.>®
There is no evidence that such a transfer was made, and such credible evidence as exists
is to the contrary. As explained in the Rejoinder, the only documents relied on in support
of this claim, being the resolutions of BVG and Spalena at C-123 and C-124, are not
genuine contemporaneous documents.®® Further, as Mr Ehlers and Mr Sindayigaya
explained in their written evidence, which was not challenged during cross-examination,
the list of assets at C-123 did not reflect what was actually on site at Bisesero. It is hard
to see how the Claimants can persist in the allegation that there was a transfer of assets to

NRD, having chosen not to challenge this evidence from Mr Ehlers and Mr Sindayigaya.®

Mr Marshall’s testimony as to the alleged transfer of equipment was confused and
incoherent. On the one hand, he tried to suggest that the absence of contemporaneous
documentation supporting the transfer of the equipment was due to actions of the
Respondent. His explanation for why there were no emails or drafts of C-123 or C-124
from 2012 was because “we had lost Bisesero; the police had come and taken it”;! and

53 |bid., (C-014), at page 34.

% Day 1, p104/4-22 (Respondent’s Opening).

% Day 2, p112/22 — p113/8 (Marshall).

%6 Day 2, p38/20 — p39/21, p78/16 — p80/11 (Marshall).

5" CMPO, at para. 101; Resolution by Unanimous Written Consent of the Sole Director of BVG dated 27 March
2012 (C-123); Resolution by Unanimous Written Consent of the Sole Director of the Spalena Company dated 27
March 2012 (C-124).

%8 Reply, at para. 54

% Rejoinder, at paras. 75-78 and 519.

80 Ehlers 2, at para. 22; Sindayigaya 2, at para. 12.
61 Day 1, p207/7 — p208/23 (Marshall).

10
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the reason he gave as to why the Claimants were unable to produce any actual sale
agreement between NRD and BVG in relation to the transfer of equipment was because
Rwanda “took all our documents”.? However, when it was put to him that there would
have been contemporaneous emails in his email account in relation to the documents had
they existed, Mr Marshall suggested that there were no emails or documents because they

were not “necessary”.%®

Although Mr Marshall stated that the resolutions at C-123 and C-124 were retained
because they were kept “in a different place” to the other allegedly missing documents,®
when asked by the President where exactly this different place was, Mr Marshall

floundered, and could only say that he “would often take documents home”.®

Contrary to the Claimants’ pleaded position, Mr Marshall went on to say that only “some”
of the assets listed in C-123 were at Bisesero but was unable to say which items were

there and which were not.®® Plainly, no such transfer was made.
ii.  The plant at Rutsiro was a commercial failure

NRD’s only attempt at industrialisation (save for some very limited but inadequate steps
taken at Nemba) was its failed plant at Rutsiro.%” The documentary evidence highlights
that the plant was never commercially operational, and this has been addressed
extensively by the Respondent in its pleadings and evidence.®® Although the Claimants
insisted (without any evidence) that the plant was fully operational,®® they appeared to
have abandoned this case during the hearing. Instead, their case shifted from the plant
being “the best industrialisation example in the country at the time”’° to a plant used not
for the purpose intended, but with some parts of it being used by the odd artisanal miner
to wash rocks.”* When it was put to Mr Marshall during cross-examination that the plant

62 Day 1, p209/22 — p210/9 (Marshall).

8 Day 1, p208/24 — p209/21 (Marshall).

6 Day 1, p210/6-9 (Marshall).

8 Day 1, p210/25 — p211/7 (Marshall).

% Day 1, p212/22 — p214/4 (Marshall).

67 Ehlers 1, at paras. 30-39; Ehlers 2, at para. 11; Rejoinder, at paras. 132-150.

8 Rejoinder, at paras. 135-141; Counter-Memorial, at para. 80.1; Biryabarema 1, at para. 11; Ehlers 1, at para. 27;
Imena 1, at paras. 17-18.

%9 PHB, at para. 37.

0 Day 1, p56/8-10 (Claimants’ Opening).

1 See Day 5, p99/21 — p101/23 (Sindayigaya).

11
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was not processing, he asserted that “pieces of it were”’? and went on to say in re-direct

that artisanal miners would use parts of the plant.”

Mr Sindayigaya said that there was never any mineral production from the plant during
his years at NRD.”* Professor Nkanika Wa Rupiya’s testimony confirmed this.”® As Mr
Imena explained, NRD had failed to conduct appropriate studies assessing the
appropriateness of the plant in that location.”® This led to NRD essentially installing a
“dummy plant” that was a major disappointment for Rwanda.’’

2.  Failure to perform Article 2(5) of the Contract: NRD did not submit adequate

reports of reserves and feasibility study

NRD did not meet its obligations under Article 2(5) of the Contract to provide adequate
reports of reserves and the feasibility study.”® As Mr Gatare explained, exploration was a
major requirement of the privatisation exercise and a precondition to obtaining long-term

licences.”®

Mr Imena explained what was required to satisfy the obligation to provide an evaluation
report of reserves: “you conduct extensive geological, geophysical, geochemical work.
You conduct sampling, you conduct drilling, you conduct the geotechnical studies, you
conduct financial studies. It's a whole bunch of studies that will lead you to reserves

calculations and feasibility study...”

NRD’s failings in this regard were significant. Its application for renewal of its five-year
licences in November 2010 (the “November 2010 Application™), discussed further in
section 11.D below, stated that only 115 samples had been collected.®* As Mr Imena

explained, this fell well short of the extensive sampling that was required.®? The limited

72 Day 2, p89/11 — p89/19 (Marshall).

3 Day 4, p113/2-4 (Marshall).

7 Day 5, p98/22 — p99/10; p99/21 — p101/22 (Sindayigaya).

> Day 5, p53/7 — p54/16 (Nkanika Wa Rupiya).

8 Day 7, p7/9-11, p7/22-25 (Imena).

" Day 7, p7/24 — p8/15 (Imena).

8 See Rejoinder, at paras. 151-163.

" Day 8, p5/18-23 (Gatare).

8 Day 7, p4/13-20 (Imena).

8L NRD Application for the Renewal of Exploration Licences (C-035), at page 36.

82 Day 7, p3/2-6 (Imena); see also Imena 1, at para. 12.

12
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number of samples taken was particularly deficient in light of the very large size of the
Concessions, which comprised more than 30,000 hectares.®® Further, no drilling had been

conducted.®

As with NRD’s later licence applications, there was an objective evaluation of the
November 2010 Application by a senior geologist and staff member, Dr Michael
Biryabarema.®® In line with what NRD expected when they made that application, Dr
Biryabarema’s review determined that the November 2010 Application was deficient,
particularly in respect of the exploration works and the resource evaluation.®® Dr
Biryabarema’s assessment report concluded that “although some significant preliminary
exploration work was done, it fell far short of the target in the agreement. This is very
crucial in the light of the large area given to the company because of its expressed
financial and technical capability.”®’ Dr Biryabarema’s findings in this assessment were

not challenged by the Claimants in cross-examination.

Mr Imena conducted a further evaluation of NRD’s performance in May 2012.88 It found
that NRD had completed less than 50% of the required exploration and mine development
works.8 As Mr Imena explained in more detail in his testimony, NRD’s exploration work
was “very preliminary”®® and “superficial”, and failed to meet the standards expected of
a serious mining operator.®® Indeed, the fact that NRD expected that a detailed resources
evaluation report would “just be made by 15 pages of unclear images” highlights its lack
of understanding as to what was required, in turn reflecting its lack of experience and

competence as an operator.®?

8 Day 7, p3/2-6 (Imena); see also Imena 1, at para. 12.

8 Imena 1, at para. 12.

8 NRD Assessment Report (2011) (R-111).
8 |bid., (R-111).
8 Ibid., (R-111); Biryabarema 1, at para. 7.5.

8 Minister Imena’s Evaluation of NRD Application (8 May 2012) (R-040).

8 Ibid., (R-040), at page 3.

% Day 7, p9/8 (Imena), referring to his 8 May 2012 evaluation of NRD’s November 2010 Application (R-040), at
page 3.

1 Day 7, p9/8-15 (Imena).

%2 Day 7, p13/2-13 (Imena), referring to NRD’s November 2010 Application (C-035), at pages 101-115.
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41.

42.

43.

44,

45.

NRD’s November 2010 Application stated that the company would conduct an estimation
of reserves at all of the Concessions between 2011 and 2015.% As Mr Imena pointed out,
it was implicitly accepted in this plan that an adequate evaluation of reserves had not been

previously conducted as required by the Contract.®*

While NRD had prepared what purported to be a feasibility study, it is clear that they
were aware at the time that such study did not remotely contain the detail that was to be
expected, and which might provide a realistic prospect of satisfying Rwanda that it should
grant long-term licences—and therefore that it had not provided a feasibility study as
contemplated by the Contract. Further, as Mr Marshall conceded, the required
environmental impact assessments had not been carried out except in two very limited

respects.*®

Mr Imena explained that what NRD provided was “not a feasibility study for a
professional, industrial mining project, as was required under the Contract. "*® Minister
Kamanzi was of the same view when relaying to NRD that no feasibility study had been
submitted when he declined NRD’s November 2010 Application.®’

C. Mr Marshall’s initial dealings in Rwanda and the Bisesero concession

The Claimants have not advanced any evidence to support their assertion that Rwanda

solicited Mr Marshall to invest in Rwanda.

In their PHB and during the hearing via Mr Marshall’s oral testimony, the Claimants alleged,
for the first time, that Mr Marshall’s historic relationship with Rwanda was predominantly
with the Directorate of Military Intelligence, the Ministry of Defence and the Rwandan
military.®® In their PHB, the Claimants named, for the first time, General Jack Nziza and
General James Kabarebe, as individuals to whom Mr Marshall allegedly provided services.*
The PHB made numerous new allegations regarding the treatment of NRD and/or Mr

Marshall by the military. For example, that:

% NRD’s November 2010 Application (C-035), at pages 115-117.

% Day 7, p13/7-13 (Imena); Rejoinder, at para. 154.

% Day 2, p156/2 — p157/25 (Marshall); Day 7, p17/1 — p27/25 (Imena).

% Imena 2, at para. 13.

7 Letter from Minister Kamanzi to NRD (2 August 2011) (C-062). See also Day 7, p40/11 — p41/1 (Imena).

% PHB, at paras. 5-6; Day 1, p15/20-22 (Claimants’ Opening).

9 PHB, at para. 5.
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46.

47.

48.

45.1. “Mr. Marshall [...] was a trusted advisor to Rwanda and to its military”;
45.2. NRD received “assurances from the Rwandan Military”;

45.3. “NRD was requested and did provide regular representation and advisory services for
the Rwanda government, and especially for the Rwanda military and intelligence

services”;
45.4. “Respondent’s military continued to encourage Claimants”,
45.5. “Claimants’ contacts in the Rwandan Military continued to support Claimants ™’;

45.6. “the Rwandan Military and its business arm continued to rely on Claimants’

principals”.1%

Mr Marshall made similar assertions when giving evidence and went further in suggesting
that there was a parallel process being undertaken in respect of the obtaining of licences. For

example, Mr Marshall stated:

46.1. “we were having regular, several times a week meeting with senior grade officers from

the military who repeatedly assured us just to be patient.”0

46.2. “we had a parallel line of negotiation with the government through the Rwanda
military and they were telling us that we had fully performed and there was a

corruption problem that their internal security was working on.”1%2

46.3. “we continued to rely on the advice of the military people who encouraged us to wait
for the internal investigations to play out.”%

These belated allegations had no support in the contemporaneous record. But in any event,
even if allegations of this kind had been true (which they plainly are not), they hinder
rather than advance the Claimants’ case: the Claimants appear to be suggesting that NRD
should have received special treatment that other investors did not get, as a result of the

personal relationship that Mr Marshall claims to have had with the military.1%

Further, these statements go well beyond, and are completely inconsistent with, the evidence

given by Mr Marshall in his witness statements. The discrepancies are striking: in Mr

100 pHB, at paras. 5-6, 10, 31, 51, and 57.

101 Day 3, p63/9-12 (Marshall).

102 Day 3, p91/22 — p92/1 (Marshall).

103 Day 3, p212/24 — p213/2 (Marshall).

104 Day 1, p100/3-10 (Respondent’s Opening).
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49.

50.

Marshall’s first witness statement, the only mention of the Rwandan military is in relation to
acts he suggests were performed by them and/or the police (for which he has no evidence)
that sought to harm NRD and/or the Claimants.'® In particular, Mr Marshall alleges that “the

Rwandan police and military frequently worked against NRD and made its life more difficult

in Rwanda”.1% This testimony cannot be reconciled with his new claims that the military was
in fact helping him, giving him assurances as to NRD’s entitlement to long-term licences and

running a parallel line of negotiations.%’

As explained by the Claimants’ counsel during their opening submissions, Mr Marshall
was in fact “not a commercial miner” but “an international transactional attorney,
practising in Eastern Europe”.% For Rwanda (whether through its military or otherwise)
to solicit Mr Marshall in the way that the Claimants contend, given his background, is
highly improbable. In fact, what the documents show is that Mr Marshall was pitching to

Rwanda and not the other way around.'®

The emails between Mr Marshall and Mr Lambert Mucyo in December 2006 on which
the Claimants rely do not assist.1}? As explained in the Rejoinder, these emails relate to
the Bisesero concession and Mr Mucyo was merely responding to an expression of
interest from Mr Marshall. Although Mr Mucyo was a RIEPA employee at the time, he
became an early business partner of Mr Marshall in the Bisesero concession.!!! In what
was to become a theme with Mr Marshall’s business partners and staff in Rwanda, Mr
Mucyo resigned because Mr. Marshall had fabricated stories about him, and he was not

paid.m

105 Marshall 1, at paras. 21, 26, 27, 45, 70 and 72.

106 Marshall 1, at para. 27 (emphasis added).

107 Marshall 3, at paras. 14-16 is the first time any mention of a relationship with the military is made and it is
limited to explaining the work Mr Marshall says he did for them.

198 Day 1, p13/18 — p14/3 (Claimants’ Opening).

199 Day 1, p217/20 — p224/8 (Marshall), by reference to emails between Mr Mucyo and Mr Marshall (24 August
2005) (R-100) and letter from Ministry of Finance and Economic Development to Mr Marshall (29 August 2005)
(R-138).

110 Day 1, p17/19 — p20/5 (Claimants’ Opening); Day 4, p43/7 — p50/15 (Marshall) by reference to an email to him
from Mr Mucyo (12 December 2006) (C-139).

111 Rejoinder, at paras. 51-57.

112 |_etter from Mr Mucyo to the Police/CID (23 June 2010) (R-102).
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52.

53.

54.

The Bisesero concession ultimately failed because Mr Marshall mismanaged the
concession and BVG materially failed to comply with its obligations regarding

exploitation, research and investment.!13

The Respondent’s evidence at the hearing supports this. Mr Ehlers explained that “there
was never any work done at Bisesero that [he] remember[s]”.}* Mr Sindayigaya’s
evidence was to the same effect: “there was no activity in Bisesero because [the Slovak
team were] only busy with [building] the clinic”,**® and “if there was minerals and miners,
it would have been part of the things we could have found on site in March 2011, and we

found absolutely nothing. We found only closed mines.” 16

As admitted by the Claimants, “[t]hings did not work out at Bisesero”'!’ and the
concession was not renewed due to BVG’s failure to perform and poor environmental
record.'® The Claimants’ suggestion that the concession failed due to “bad relationships
and — bad performance of relationships and who they relied on, and disputes about what

happened”,'!® does not reflect what happened.

D. The November 2010 Application

Prior to Spalena acquiring NRD in December 2010, and shortly before the expiry of the
four-year licence, NRD made its November 2010 Application. In their PHB, the
Claimants accepted (as they had to) that the application was “styled as a five-year
extension.”*?° Although the Claimants have asserted elsewhere that the November 2010

113 1hid., (R-102), where Mr Mucyo explains upon his resignation that (1) although BVG had extensive obligations
to, amongst other things, “proceed immediately to the Industrial exploration”, “progress reports on research
activities” and “provide evaluation reports of reserves and feasibility study” (in the same manner as NRD was
obliged to do), and (2) Mr Marshall pledged “to invest an amount of more than $5,000,000 and promised equipment
availability in less than three months”, “[t]o this date no such investment was made, no exploration or research
has ever been conducted, no sign of such equipment was ever received apart from two skid loaders tractors which
Roderick managed to manoeuvre [sic] from another Slovak company”.

114 Day 6, p28/6-7 (Ehlers); see also Ehlers 2, at paras. 21-22.

115 Day 5, p102/19-25 (Sindayigaya).

116 Day 5, p103/8-10, and more generally p103-105 (Sindayigaya); Sindayigaya 2, at paras. 8-12.

117 Day 1, p21/11 (Claimants’ Opening).

118 Rejoinder, para. 907.
119 Day 1, p21/17-19 (Claimants’ Opening).

120 pHB, at para. 18.
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121

Application was for long-term licences, *2! it manifestly was not,*?? as the Claimants’

PHB acknowledges.
55.  The November 2010 Application was indeed for a five-year extension. In this context:

55.1. There is nothing in the 2010 Application to support the suggestion that this was an
application for vast mining licences under Article 57 of the 2008 Law,?® which it
necessarily would have to have been had the application been for long-term

licences.

55.2. During cross-examination, Mr Marshall accepted that there was an inconsistency in
the Claimants’ contention to this effect in that if the November 2010 Application
was for a vast mining concession, NRD would have been entitled under the 2008
Law to explore and research within the Concessions. Accordingly, NRD would not
have needed to apply for the renewal of exploration licences as well as the mining

licence. 1?4

55.3. That the November 2010 Application was expressly for a renewal of the five-year
licences is clear on the face of the document.?® The application itself cites the fact
that applications for renewals must be submitted three months prior to the expiry
date, consistent with Article 45 of the 2008 Law which governs small mining
licences; this is in contrast to the provision governing vast mining concessions
which provides for a six-month period.1?® The application further explains that
when HC Starck acquired the majority of NRD in 2008, the focus of its activities

and investments was on “supporting small scale artisanal mining in multiple

121 See Day 1, p27/14-19 (Claimants’ Opening).

122 Day 7, p156/10-15 (Biryabarema); Day 7, p158/8 — p159/1 (Biryabarema).

123 Law No. 37/2008 on Mining and Quarry Exploitation (CL-020), at Article 57, page 49.
124 Day 2, p52/15-22 (Marshall).

125 NRD’s November 2010 Application (C-035), on the title page and page 13, which expressly seek renewals of
the exploration licences, albeit with a reduced size in respect of four of the five concession areas. Renewals are
provided for under Article 45 of the 2008 Law (CL-020), at page 43.

126 NRD’s November 2010 Application (C-035), at page 25, which states that "An application for renewal of a
mine exploitation licence must be submitted at least three (3) months before its expiration date.” Contrast this with
Article 60 in relation to vast mining licences, which provides that if the holder of a small mine exploitation licence
wants to convert it to a vast mining concession the deadline is six months from the date of expiry of the licences
(CL-020), at page 43; Day 2, p62/14 — p63/8 (Marshall).
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56.

S7.

places”,*?’ and there is nothing in the document that goes beyond a five-year

window.128

55.4. Mr Marshall himself had acknowledged contemporaneously that the November
2010 Application was for a short-term licence. By letter to Minister Kamanzi dated
31 October 2011, Mr Marshall stated that NRD had “submitted a five year extension
agreement for review”.'?® Mr Marshall’s suggestion in cross-examination that the
letter was referring to the fact that NRD had separately applied for five-year
licences, in addition to long-term licences, was a hopeless attempt to avoid

accepting what he had said at the time.**°

Dr Biryabarema, who reviewed the November 2010 Application on behalf of Rwanda,
confirmed that, like Mr Marshall and NRD at the time, he too understood the application

to be for five-year licences.'3!

The acquisition of NRD and ownership structure of the Claimants

1.  Theacquisition of NRD

Shortly after the November 2010 Application was made, on 23 December 2010, Spalena
acquired 85% of the shares in NRD from HC Starck for a mere |jjjiiilj- Although the
Claimants and Mr Marshall alleged for the first time during the hearing that BVG had not
been permitted under Rwandan law to take over NRD, the Claimants’ counsel was unable
to point to any Rwandan law evidence corroborating this account when asked to do so by
the President.*®? The allegation was also at odds with the Claimants’ pleaded case and the
written evidence of Mr Marshall, which alleged that HC Starck had refused to sell NRD
to BVG.1*

127 |bid., (C-035), at page 9.

128 |bid., (C-035), at page 17 states that “NRD is determined to develop during the course of 2011 to 2015 the
licences into sustainable mining operations, while continuously taking into consideration environmental, social
and community aspects” (emphasis added).

129 |_etter from NRD to Minister Kamanzi (31 October 2011) (C-041), at page 4.

130 Day 2, p63/9 — p66/13 (Marshall).

181 Day 7, p156/10-15 (Biryabarema); Day 7, p158/8 — p159/1 (Biryabarema).

132 See Day 1, p22/2 — p25/6 (Claimants’ Opening); Day 1, p207/16 — p208/5 (Marshall).

133 See CMPO, at para. 93; Marshall 2, at para. 5.

19



58.

99.

60.

Prior to Spalena acquiring NRD, Mr Marshall conducted due diligence on NRD, and he
was aware (as explained below, and as reflected in the | Purchase price), of
the serious deficiencies in NRD’s application. During the hearing, Mr Marshall confirmed
that he had reviewed the terms of the Contract'®* and also read the November 2010
Application'® and other company documentation.**® He said he knew that nothing but
artisanal mining had been conducted at three of the concessions (contrary to what was
required under Article 2 of the Contract) and that evaluation reports of reserves and a
feasibility study needed to be provided.*” Mr Marshall also initially accepted, as had been
recorded in the Share Purchase Agreement (“SPA”),*® that he was required to
acknowledge in the agreement that there were issues associated with the renewal of the
licences.®® He subsequently sought to resile from this admission notwithstanding the

clear terms of the SPA 140

Contrary to his implausible denials, having accepted that he had read the November 2010
Application, Mr Marshall would have seen from its terms that it was an application for
five-year licences, and the limits of the exploration work which had been performed by
NRD.! It would also have been obvious that a meaningful feasibility study had not been
submitted. As stated above, Mr Marshall accepted that he knew, as recorded in the
November 2010 Application, that the $39.5 million of investment promised by NRD had
not been made and that there had been a change of approach by previous management.142

Mr Marshall also confirmed that he worked closely with Mr Ehlers in relation to the due
diligence of NRD.**3 Mr Marshall was specifically told by Mr Ehlers: (a) about the
limitations with the application, (b) that any licence would be on a short-term rather than
a long-term basis, and (c) that NRD had not sufficiently carried out the exploration it had

agreed to do and had therefore not been able to provide a feasibility study which would

134 Day 1, p224/17-24 (Marshall).

135 Day 2, p31/13-20 (Marshall).

136 Day 2, p95/19-25 (Marshall).

187 Day 2, p32/3-13, p40/3-8 (Marshall).

138 Share Purchase Agreement between HC Starck and Spalena (23 December 2010) (C-068), at page 15.

139 Day 2, p45/22 — p46/19 (Marshall).

140 Day 2, p47/11 — p48/12 (Marshall).

141 Day 2, p51/23 — p59/13 (Marshall).

142 Day 2, p80/4-20 (Marshall).
143 Day 2, p74/9-16 (Marshall).
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61.

62.

satisfy Rwanda.** Mr Ehlers also told him that investment had not been made to the
extent initially envisaged, therefore only superficial exploratory activities had been
conducted and no real steps had been taken towards industrialisation.*> Mr Ehlers also
explained the state of the Concessions to Mr Marshall, and together they went on site
visits to them.'*® Mr Ehlers’ evidence is that he had explained the requirements for the
grant of licences to Mr Marshall and it was clear to Mr Marshall that NRD could not
expect to be granted any further extensions to the four-year licences.'*’ Mr Ehlers’

evidence on these points was not challenged in cross-examination.
2.  The shareholding structure of Spalena

The shareholding structure of Spalena remains opaque and the Claimants have failed to
establish that BVG has at any time had a shareholding in Spalena. During cross-examination,
Mr Marshall was evasive when asked about the relationship between BVG and Spalena,
and eventually tried to suggest that BVG has a direct shareholding in Spalena.'*®