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Claimant Odyssey Marine Exploration, Inc. (“Claimant” or “Odyssey”) hereby submits its
Reply in this arbitration brought by Odyssey on its own behalf and on behalf of
Exploraciones Ocednicas S. de R.L. de CV (“ExO”), the project vehicle for the Don Diego
Phosphorite Project, which it majority owns and controls, against the United Mexican
States (“Respondent” or “Mexico”) under Chapter 11 of the North American Free Trade

Agreement (“NAFTA” or the “Treaty”).
INTRODUCTION

Claimant’s Memorial confronted the Government of Mexico with scientific evidence and
the first-hand testimony of witnesses establishing that, in breach of NAFTA, ExO’s
environmental application (the MIA) was denied not on the basis of legitimate
environmental considerations, but on the basis of the personal political motivations and

personal conflicts of Secretary Pacchiano.

Rather than confront that evidence on the merits, Mexico has either ignored Odyssey’s
evidence or sought to diffuse it with intimidation, threats, reputational attacks, and

spurious legal arguments.

Notably, Mexico has provided no contemporaneous documentary nor witness evidence

about the evaluation of the Project.

First, Mexico attempts to silence the whistleblower witnesses who came forward and
offered credible testimony confirming that the decision denying the MIA was manifestly
arbitrary and not made in good faith, obviously because their testimony—demonstrating
that the scientific evaluation had confirmed the Project was environmentally sustainable
and should be approved with the implementation of the mitigation measures proposed

by ExXO—on its own establishes Mexico’s liability.
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11.

Second, Mexico attempts to sidestep the evidence of Secretary Pacchiano’s political
interference by arguing that the Secretary had no authority over or involvement with the

Secretariat’s decisions. This argument is not only absurd on its face, but legally wrong.

Third, Mexico ignores altogether the scientific evidence establishing that Mexico’s denial
could not have been based on legitimate environmental considerations because there was
no valid basis for denying the Project. In particular, Mexico has no response to the
evidence showing that SEMARNAT’s purported grounds for denial, the alleged impact on
sea turtles, is so baseless that it can only have been pretext. This is demonstrated by
SEMARNAT’s own study on the resilience of Caretta caretta sea turtles in the Gulf of Ulloa
completed by June 2016, a study that was not referenced in SEMARNAT’s denial of the

Project, nor in Mexico’s evidence in these proceedings.

Fourth, Mexico attempts to impugn Odyssey’s reputation with specious and irrelevant
allegations that Odyssey did not have the financial resources or technical expertise to
execute the Project—notwithstanding the fact that neither imputation formed any part
of the reasons provided for either denial. They are also manifestly inconsistent with the

evidentiary record.

Odyssey enlisted world-class dredging and environmental experts to develop sustainable
dredging operations using proven technology and fully mitigate environmental risks (e.g.,
Royal Boskalis Westminster R.V. (“Boskalis”), Mr. Craig Bryson, Dr. Richard Newell, and
Dr. Doug Clarke). Respondent’s attack on Odyssey’s capabilities wholly ignores that

expertise, in addition to ignoring Boskalis’ experience in Mexico.

Odyssey did exactly what was required to advance the Project—it assembled a
consortium of experts with world-class capabilities. Rather than confronting this fact,
Respondent instead relies on hyperbolic, ad hominem attacks, ignoring the fact that the
Project would have deployed proven dredging and processing techniques whose potential
environmental impacts were well understood and fully capable of mitigation or

prevention and which have been used in Mexico in much more sensitive environments.
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Fifth, and again without engaging with Odyssey’s expert evidence to the contrary, Mexico
exaggerates the size of the Project, with the Counter-Memorial conveying! the misleading
impression that the Project somehow affects large swathes of the Gulf of Ulloa (19,893.9
km?) when only 1 km? per year would have been dredged and ExO would have actively
managed seabed recovery. The tiny dredging area by comparison to the Gulf of Ulloa is
shown as a red line in the diagram at the end of the introduction (reproduced from C-

0193 to Odyssey’s Memorial).

As for damages, Mexico accepts that the standard for compensation in these proceedings
is full reparation and further agrees that full reparation requires an award of ExQO’s fair
market value,? which here is equivalent to the Project. Rather than meeting the case put
before it, however, Mexico and its experts pretend the substantial evidence Claimant
adduced with its Memorial in support of quantum does not exist. World-leading experts
in their respective fields have evaluated the Project as it existed on the date of valuation,
using Project-contemporaneous data and information, and concluded the Project was at
the prefeasibility level. Claimant’s valuation expert, Compass Lexecon, is clear that the

Project can and should be valued using an income approach.

Mexico and its valuation expert, Quadrant Economics (“Quadrant”), try but fail to rebut
Compass Lexecon’s valuation. And in the end, Quadrant advances an evaluation that
purports to be based on Odyssey’s market capitalization, which rests on the fanciful
theory that a television show in which Odyssey is not even mentioned caused a temporary

bump in the price of Odyssey’s stock.

For the reasons set out in Section V below, full reparation requires Odyssey and ExO to

be awarded damages of_ as calculated by Compass Lexecon using a

discounted cash flow analysis, plus a strategic value premium on that amount of- plus

_ reflecting the value of the lost exploration opportunity, plus pre-award

interest at the rate of 13.95% (using the weighted average cost of capital of a typical

For example, Respondent’s Counter-Memorial, 119 84-96, 526.
Respondent’s Counter-Memorial, 99 628-633.



investor in a pre-operational mining project in Mexico), plus post award interest, and the

costs of the arbitration.

*

3

C-0193, Odyssey Graphics, Original and Reduced Concession, 28 July 2020, Figure 4.
4
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FACTS
A. Mexico’s Environmental Position

In its Counter-Memorial, Mexico asserts that:

a. SEMARNAT appropriately analyzed, heard, and resolved a request for an
environmental impact authorization and determined that the Project was not
environmentally sustainable in accordance with Article 35 of LGEEPA.*

b. In these proceedings, Odyssey asks the Tribunal to serve as a Court of Appeal or
an environmental authority analyzing ExO’s MIA afresh.®

c. The Tribunal should defer to SEMARNAT’s regulatory actions, as they are police
powers invoked to protect the environment and are not susceptible to challenge
under NAFTA.®

The evidence in the record of what actually happened demonstrates that these assertions
are wholly unsustainable. Odyssey is not seeking to appeal an adverse environmental
decision, nor is it asking the Tribunal to determine the MIA afresh. Mexico breached
NAFTA’s investment protections because SEMARNAT did not objectively and
appropriately determine ExO’s MIA. Instead, a political appointee overrode the
SEMARNAT scientists’ determination that the Project was environmentally sustainable
and should be conditionally approved. As there was no legitimate scientific basis to deny

the MIA, he simply ordered them to “find a reason” to do so.’

The result was that the DGIRA issued a Denial asserting that the Project would impact
protected sea turtles, contrary to the facts, evidence, and its scientists’ own evaluation.
That explanation was founded in a manifestly wrong interpretation of studies on Caretta
caretta density and in a manifestly wrong interpretation of Mexican domestic legislation
that was both contrary to its previous practice and contrary to its own previously

undisclosed study.

N o b

See, for example, Respondent’s Counter-Memorial, 9 4.
See, for example, Respondent’s Counter-Memorial, 99 4-5.
Respondent’s Counter-Memorial, 99 452, 519, 522, 560-561.
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B. Mexico’s 2016 and 2018 Denials Were Not Based on a Legitimate Application of
Domestic Environmental Law

1. Respondent’s Interpretation of Article 35(111)(b) Is Manifestly Wrong and
Directly Contradicts SEMARNAT’s Practice and Application

There is actually significant common ground between Odyssey and Mexico regarding the
basis under which a MIA can be denied under Mexican law and the basis under which
ExO’s MIA was denied. The dispute is whether the scientific and other factual evidence

demonstrates that the Project was illegitimately denied.

The parties agree that the applicable legal test under Mexican law for denying, approving,
or conditionally approving a MIA is set out in Article 35(Ill) of LGEEPA.®8 A MIA may be
denied under this provision only: (i) where the project contravenes Mexican laws or
regulations; (ii) where it may cause a species to be declared as endangered or where the
project will affect an already endangered species; or (iii) where the MIA contains false

information.®

Mexico’s Counter-Memorial also makes clear that it agrees the legal justification given by
the DGIRA in its 2016 and 2018 Denials was that the Project would affect endangered sea
turtles, primarily Caretta caretta, within the meaning of Article 35(111)(b) of LGEEPA, and
that the Project was denied under that provision alone.l® Whilst much of DGIRA’s
reasoning in the 2016 and 2018 Denials is opaque (Odyssey asserts deliberately so in
circumstances where the scientific evaluation concluded the MIA should be conditionally
approved),!! this means that the debate about environmental issues that do not affect
sea turtles is irrelevant, as they were not the grounds upon which SEMARNAT denied

ExQO’s MIA under Article 35(11)(b) of LGEEPA.

10

11

Claimant’s Memorial, 9] 86; C-0014, LGEEPA, 5 June 2018, art. 35; Herrera ER1, 9 19; Respondent’s Counter-
Memorial, 9 168 (citing SOLCARGO ER, 919 110-113).

C-0014, LGEEPA, 5 June 2018, art. 35(ll1).

Claimant’s Memorial, 99 152-154, 175, and Annex B to Claimant’s Memorial, q 1; _;
Respondent’s Counter-Memorial, 99 6, 320-323, 332, 366; C-0014, LGEEPA, 5 June 2018, art. 35(lll)(b).
See Annex B to Claimant’s Memorial.
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There is a dispute as to whether the DGIRA is entitled to deny a MIA under Article 35(l1)(b)
only when proposed activities would adversely affect an endangered species as a whole
(as Odyssey asserts),? or when those proposed activities would affect a few individuals

of an endangered species (as Mexico asserts).
Including the opening words of the clause, Article 35(111)(b) reads as follows:!*

Once the environmental impact study is evaluated, the Secretary
will issue the corresponding resolution, duly based and motivated
by the law, in which it will:

[ll. Deny the authorization requested when:

b) The project or activity under consideration may cause one or
more species to be declared endangered or in danger of extinction
or when it affects one of these species.

The obvious meaning of these words is that a MIA may be denied under Article 35(ll1)(b)
only when a project requiring approval will have a species-level impact of causing that
species to be declared endangered or in danger of extinction. As explained by Dr. Hector
Herrera,’® the clause focuses on the effects on a “species,” defined under Mexican law to
reflect the international consensus that a species is “[t]he basic unit of taxonomic
classification composed of a set of individuals capable of reproducing among themselves
and generating fertile offspring, sharing physiognomic, physiologic and behavioral
features.”® This definition makes clear that species and individuals are separate

concepts.!’ The 2018 Denial itself recognizes this distinction.®

12
13
14
15

16

17
18

Claimant’s Memorial, 919 263-268; Herrera ER1, 9] 56.

Relying on SOLCARGO ER, 19 188-190.

C-0014, LGEEPA, 5 June 2018, art. 35(ll1)(b) (emphasis added).

Herrera ER1, 9 19-21, 56; Second Expert Report of Hector Herrera, dated 21 June 2021 (“Herrera ER2"),
119 7, 49-67.

C-0463, Norma Oficial Mexicana NOM-059-SEMARNAT-2010, 30 December 2010, p. 5 (free translation;
emphasis added), cited in Herrera ER2, § 57.

Herrera ER1, 9] 56; Herrera ER2, 9] 58.

C-0009, SEMARNAT Denial Decision, 12 October 2018, p. 217.

7
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As Messrs. Herrera note, that is how SEMARNAT itself has previously interpreted Article
35(111)(b).*° Mexico has not challenged Mr. Herrera’s evidence on this point. Forinstance,
in its decision on the Puerto de Manzanillo Project, SEMARNAT determined that even
though the project may affect several individuals of a protected species, “the species
represented in the environmental system are widely represented in the Marshes national
system . .. in the State of Colima so that when vegetation is lost, only individuals and not

species are being lost, and the typical ecosystem is not under risk.”2°

The DGIRA has consistently adopted the Puerto de Manzanillo standard, applying it in at

least nine other projects between 2015 and 2020 when evaluating MIAs.?!

Mexico’s expert, SOLCARGO, asserts that Odyssey’s interpretation of Article 35(Ill)(b) is
incorrect, and that the DGIRA may deny a MIA when a project will affect several

individuals of a threatened or endangered species.??

Importantly, SOLCARGO caveats this interpretation as follows: “[clontrary to the
Claimant’s expert’s argument, such an impact would be verified even if it occurs on a few

specimens, to the extent that the biological viability of the species is [compromised].”?3

19
20
21

22
23

Herrera ER1, 9] 56; Herrera ER2, 919 63-64.

Herrera ER1, 9 56, citing HH-0009, Oficio S.G.P.A./DGIRA.DDT,-1383.05, 22 November 2005, p. 101.
Herrera ER2, 99 63-64; C-0345, Resolucidn - Manifestacion de Impacto Ambiental Modalidad Regional
(MIA-R) del Proyecto, “Operacion y abandono del recinto minero El Conchefio,” 22 May 2015, p. 56; C-0346,
Resolucidn - Manifestacién de Impacto Ambiental Modalidad Regional (MIA-R) del Proyecto, “Operacién y
abandono del recinto minero Tayahua,” 9 May 2016, pp. 44-45; C-0348, Resolucién - Manifestacion de
Impacto Ambiental Modalidad Regional (MIA-R) del Proyecto, “Desarrollo Recinto Minero Ana Paula,” 3
April 2017, pp. 78-79; C-0349, Resolucidn - Manifestacidon de Impacto Ambiental Modalidad Regional (MIA-
R) del Proyecto, “Proyecto de Explotacién Minera ‘Los Gatos’, Satevd, Chihuahua,” 17 July 2017, p. 95; C-
0350, Resolucion - Manifestacion de Impacto Ambiental Modalidad Regional (MIA-R) del Proyecto, “Central
La Jacaranda,” 2 August 2017, pp. 39-40; C-0351, Resolucién - Manifestacion de Impacto Ambiental
Modalidad Regional (MIA-R) del Proyecto, “Plantas Metalurgicas,” 17 April 2018, p. 67; C-0352, Resolucion
- Manifestacién de Impacto Ambiental Modalidad Regional (MIA-R) del Proyecto, “Planta CIL Los Filos,” 29
August 2018, pp. 43-44; C-0353, Resolucién - Manifestacion de Impacto Ambiental Modalidad Regional
(MIA-R) del Proyecto, “Proyecto Minero Monterde,” 2019, p. 90; C-0354, Resolucién - Manifestacion de
Impacto Ambiental Modalidad Regional (MIA-R) del Proyecto, “Unidad Minera Charcas de Industrial Minera
México, S.A. de C.V.,” 16 July 2020, p. 52.

SOLCARGO ER, 9] 188.

SOLCARGO ER, q 188 (emphasis added); while the original translation provided by Respondent reads
“violated” rather than “compromised,” Claimant believes that “compromised” is the more accurate
translation.
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Odyssey does not dispute that caveat, which accepts and reiterates that a MIA can be

denied on these grounds only if a project affects a species as a whole.?*

SOLCARGO seeks to undermine Odyssey’s interpretation by suggesting that it equates an
“impact on a species” with an impact which directly affects each and every individual of
a species.?®> That is plainly not what Odyssey suggests. In his Second Expert Report,
Professor Flores-Ramirez contrasts Caretta caretta with the critically endangered vaquita
porpoise, Phocoena sinus, which has an estimated remaining population of approximately
33 individuals.?® In that case, the death of a single individual could further reduce the
viability of the species, without the event affecting each and every one of the surviving
individuals.?” That is not the case of the Caretta caretta species, which is distributed over
10 populations in tropical and temperate waters of the Atlantic, Pacific, and Indian
Oceans, and in the temperate waters of the Mediterranean Sea,?® as well as over a wide

area of the Gulf of Ulloa.??

The fact that the Denials were not properly based on the correct and hitherto standard
application of Mexican law demonstrates that other factors drove SEMARNAT’s Denials.
Those factors were Secretary Pacchiano’s political and personal motives to deny the

Project.

2. SEMARNAT’s Own Previously Undisclosed Study Demonstrates That the
Project Does Not Jeopardize the Caretta caretta Species

As explained below, Claimant’s unchallenged factual and expert evidence is that the
Project is unlikely to affect Caretta caretta sea turtles. Dr. Douglas Clarke states that,
“given the depth of the dredging, the rarity of turtles actually being present near or on

the seabed in the area being dredged, and the protection measures that would be

24

25
26
27
28
29

It could apply, for example, where there were only a small number of individuals of a species remaining in
a small area, as was the case with the 33 vaquita marina whales referred to in the Second Expert Report of
Sergio Flores-Ramirez, dated 24 June 2021 (“S. Flores ER2”), 919 32-33.

SOLCARGO ER, 9] 189.

S. Flores ER2, 9 32-33.

S. Flores ER2, 9 32.

S. Flores ER1, 99 14-15.

S. Flores ER1, 919 14, 22; S. Flores ER2, q 16.
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implemented, there is a very high probability of no turtle mortalities being caused by the
Project, or mortalities averaging less than two a year, in line with the shallower projects
that have been monitored in North America.”3° Professor Flores-Ramirez states that the

“possibility of the Project causing the death of any C. caretta individual is remote.”3!

Demonstrating its commitment to this assessment, and as part of recognizing that risk
can never be completely eliminated, ExO had proposed a limit of five Caretta caretta
mortalities per annum,3? with any mortality being reported to SEMARNAT and prompting
a reevaluation of the sufficiency of management practices.3® Operations would stop if

the limit was reached.

SOLCARGO gives evidence that “any anthropogenic affectation suffered by an individual
of the species puts the survival of the species at risk.”3* This seeks to equate an individual
of a protected species with the survival of the species as a whole. This argument is an
after-the-fact justification for the 2018 Denial that has no foundation in the

contemporaneous analysis, nor in the prior decision-making process. SEMARNAT did not

30
31
32

33
34

Clarke WS, 9 74.5.

S. Flores ER1, 19 29, 113.

This was an extremely conservative number since ExO did not expect to affect any Caretta caretta turtles
at all. Indeed, inits Additional Information, the company stated: “Given the comprehensive knowledge of
the characteristics of the dredging processes and the steps that can be taken to minimize possible
catches, the technical team believes that a reasonable preliminary bycatch limit would be five (5) sea
[Loggerhead] turtles Caretta caretta per year of operation, although it is expected that there will be no
bycatch of turtles. It would be feasible for the observer to make daily reports to be sent electronically to
a centralized compiler either through a regulatory entity or by the staff designated by SEMARNAT for this
purpose. The compiler would be responsible for alerting the person in charge of any capture report. A
single capture would trigger an intense inspection of the operation of the vessel at the time of capture in
order to discern the probable cause thereof. For example, climatic conditions justify changes in operations
that may lead to greater dredging risks. A single capture would represent an extremely rare event.” C-
0005, Additional Information, 3 December 2015, p. 408. Mr. Clarke further acknowledges: “I offered this
number solely based on my professional opinion as a conservative estimate intended to set a reasonable
maximum limit, should SEMARNAT wish to set a limit for the number of allowable turtle mortalities per
year as a conditional approval of the MIA, reflecting the U.S. Biological Opinions. In my view, given the
depth of the dredging, the rarity of turtles actually being present near or on the seabed in the area being
dredged, and the protection measures that would be implemented, there is a very high probability of no
turtle mortalities being caused by the Project.” Clarke WS, 99 74.4-74.5.

Clarke WS, 919 67.9, 74.4-74.6, 78.3; C-0005, Additional Information, 3 December 2015, p. 408.

SOLCARGO ER, 9] 188.

10
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suggest as a factual matter in the 2016 and 2018 Denials that the death of an individual

Caretta caretta would affect the species as a whole.

Mexico’s “evidence” in these proceedings—to support the proposition that impacting an
individual Caretta caretta would put the entire species at risk—has been provided by a
lawyer. It is unsupported by any expert evidence from qualified experts, such as

biologists.3°

Moreover, as demonstrated by a contemporaneous study conducted by SEMARNAT
itself—and to which the SOLCARGO lawyers do not refer—Respondent’s “evidence” is
also flat-out wrong. Rather, references to the SEMARNAT study appeared in technical
opinions disclosed in these proceedings by Mexico only in response to Claimant’s Request

to Produce.3®

Professor Flores-Ramirez summarizes the results of the SEMARNAT study.3’ It was carried
out in the context of restrictions imposed by SAGARPA (the Mexican Fishing and
Agricultural Ministry) on fisheries in the Gulf of Ulloa in June 2016.38 As explained in
Professor Flores-Ramirez’s First Expert Report, these restrictions were imposed because
of the high mortality of Caretta caretta as fishing bycatch.3° As part of a series of
protective measures, mortality of Caretta caretta by fisheries was limited to a maximum
of 90 individuals per year. Fishing must stop if this limit is reached.*® SOLCARGO ignores
this bycatch limit when giving “evidence” about the impact that the death of an individual
Caretta caretta would have on the species. Instead, they refer only to the administrative

act that established the associated fishing refuge.*

The rationale for this bycatch limit was explained in Technical Opinions issued by

INAPESCA, dated 23 March 2015 and 3 June 2016 (and disclosed by Mexico only in

35

36
37
38
39
40
41

SOLCARGO ER, q 307, states that Section VII of the report, where this discussion on the effect on a species
is explored, was drafted by Mr. Carlos Federico del Razo Ochoa, who is a lawyer.

C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016.

S. Flores ER2, 991 11, 33-37.

S. Flores ER1, 9191 29, 102; C-0010, Diario Oficial, 23 June 2016, pp. 1-2, 5.

S. Flores ER1, 919 17, 102.

S. Flores ER1, 4 102; C-0010, Diario Oficial, 23 June 2016, p. 5.

SOLCARGO ER, 19 193-196; €-0010, Diario Oficial, 23 June 2016, pp. 1-2.
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38.

39.

response to Odyssey’s Request to Produce).*? The limit, which was developed internally
by SEMARNAT officials, was based on modelling of the Caretta caretta population’s
vulnerability to fishing bycatch. The model assessed the risk that bycatch mortalities
would contribute to a reduction in the size of the Caretta caretta population over 100
years.** SEMARNAT’s modelling is contained in a report entitled “Sustainable fishing

exploitation and protection of the loggerhead sea turtle in the Gulf of Ulloa.”**

SEMARNAT concluded that mortality of 200 individuals per year would have no impact on
the Caretta caretta population over 100 years.*> As a result, SEMARNAT proposed that
Caretta caretta bycatch should be limited to 200 individuals per year, determining that
exceeding this limit could result in an unacceptable risk of losing 25% of the Caretta
caretta population over 100 years.*® This limit was adopted in a subsequent policy,*’
signed by Secretary Pacchiano himself, which implemented a Regional Program for the
Ecological and Marine Management in the North Pacific, and which adopted a biodiversity
guideline*® stating: “the results of our forecast indicate that a mortality above 200
individuals a year of loggerhead turtles, caused by anthropogenic actions in the Gulf of
Ulloa, translates to a level of risk which is unacceptable for the viability of the species in

the long term.”#°

SEMARNAT’s study was not referenced in the 2016 and 2018 Denials, despite its obvious
and central relevance to the assessment of whether the Project would affect Caretta
caretta as a species, despite the TFJA’s instruction to SEMARNAT to assess the Project’s
MIA using “the most reliable scientific data available,”>® and despite the Denial itself

referencing the Fishing Refuge Zone.>?

42
43
44
45
46
47
48
49
50
51

C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016.

C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016, pp. 8-9.
C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016, p. 8, fn. 7.
C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016, pp. 8-9.
C-0347, INAPESCA Technical Opinions, 23 March 2015 and 3 June 2016, p. 9.
C-0438, Diario Oficial de la Federacién, 9 August 2018.

C-0438, Diario Oficial de la Federacidn, 9 August 2018, p. 140.

C-0438, Diario Oficial de la Federacién, 9 August 2018, p. 140 (free translation).
C-0170, TFJA Ruling, 21 March 2018, p. 212 (free translation).

C-0009, SEMARNAT Denial Decision, 12 October 2018, p. 271.
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40.

41.

Nor is SEMARNAT’s study referenced in Respondent’s Counter-Memorial, nor even in
SOLCARGOQ'’s expert report. The reasons are obvious: the study shows the kind of work
that SEMARNAT can undertake to assess species-level impact, proves that such an
assessment had been carried out on Caretta caretta, and demonstrates unequivocally
that SEMARNAT’s Denial of the Project on the basis of its purported impact on Caretta
caretta was baseless and ignored the contemporaneous evidence that demonstrated the
Project would have no impact (as does Mexico’s post hoc attempt to justify the Denial in

its Counter Memorial).

In his Second Expert Report, Professor Flores-Ramirez summarizes the objective scientific
evidence relied upon by the International Union for Conservation of Nature (IUCN) when
deciding in 2015 that the conservation status of Caretta caretta had improved from
“endangered” to “vulnerable.”>? That study describes the North Pacific population (which

includes Mexico) as being of “least concern” since 2015 (see below):>3

52
53

S. Flores ER2, 19 26-27.
S. Flores ER2, 9 27; C-0384, IUCN Redlist, Loggerhead Turtle, Caretta caretta (North Pacific subpopulation),
22 August 2015, p. 1.
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42.

43.

44,

45.

Professor Flores-Ramirez also describes how biologists assess the biological viability of a
species.”* Here, both the global and Gulf of Ulloa populations of Caretta caretta are many
multiples higher than the minimum number required to ensure a 99% probability of the

population surviving for 40 generations (with an average generation of 45 years).>>

In summary, therefore, the impact of the Project on Caretta caretta turtles was properly
addressed in the MIA and, with the mitigation measures put in place, it was very unlikely
that there would have been any turtle mortalities. In any event, ExO committed to cease

operations if there was mortality of five individuals in any year,>®

at which point
operations would cease. The Project was significantly lower risk than other projects
approved by SEMARNAT, as described by Mr. Pliego,>” and could not impact the viability
of the species, as SEMARNAT’s own study demonstrated. Turtles were a pretext for the
Denials.

3. Odyssey’s Scientific Evidence—Which Mexico Ignores—Established That

the Project Could Not Have Been Denied on Environmental Grounds,
Given the Lack of Environmental Impact

Mexico has not engaged with, and therefore does not challenge, the expert reports and
evidence submitted by Odyssey from experienced biologists and other scientists which
comprehensively address the potential environmental impacts described by SEMARNAT

in the 2018 Denial.*

First, Mexico does not challenge the Expert Reports prepared by Deltares,* a globally
respected and independent environmental institute. Deltares concludes that the Project

would have used proven technology with well-established techniques to minimize

54
55
56
57

58

59

S. Flores ER2, 99 10, 27-31.

S. Flores ER2, 91 10, 27-31.

C-0005, Additional Information, 3 December 2015, p. 408.

Pliego ER1, 11 318-332; Second Expert Report of Vladimir Pliego, dated 24 June 2021 (“Pliego ER2”), 11
111-112, 117-120, and Annex 2.

Those impacts are summarized in Annex B to Claimant’s Memorial, in the absence of any useful summary
in the 2018 Denial (or, indeed, in Respondent’s Counter-Memorial).

See generally Deltares ER1 and Deltares ER2.
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potential environmental impacts (which are known and can be addressed),®® the
environmental impact of the Project would have been very limited,®! the use of the Eco-

tube was the best practice and would have allowed the Project to produce no effect on

62

primary production,® and benthic (seabed) species directly affected in the “tiny”

dredging area would recover.®® For example, Deltares states:

a. “Overall, we tend to agree with the main conclusions of the MIA, that effects of
the ExO project on the environment are likely to be very limited and that the
carrying capacity of the Gulf of Ulloa for key species such as marine mammals,
turtles and fish will not be affected.”®*

b. “Deltares supports the evaluation, reasoning and conclusions on the technical and
operational feasibility of the phosphate sands extraction process. The approach
proposed is a well-established work method, using a Trailing Suction Hopper
Dredge (TSHD) with well-tested techniques to minimize environmental impact.”®

c. “[TIrailing suction hopper dredging can also be considered a standard, mature and
proven technology in offshore mineral extraction and deeper waters.”®

d. “The sediment plume has a limited impact on key benthic species,” “[b]enthic
recovery will occur over time,” and “[e]ffects on the benthos are confined to the
ADA®” and immediate vicinity.”®®

e. The Eco-tube is “the best option to avoid any sediment release and thereby
turbidity clouds in the water column,”® and use of the Eco-tube “completely
prevents dispersal of any dredge material into the euphotic zone,” meaning “it is
clear that there can be no effect on primary production, either by reducing light

60

61
62
63

64
65
66
67
68
69

Deltares ER1, Section 6, p. 41. The proven nature of the technology is also confirmed by Dr. Selby and Mr.
Bryson. See Selby ER1, 19 32, 109, 112-113; Bryson WS1, 19 106, 158-60, 172, 175-180; Second Expert
Report of Dr. lan Selby, dated 29 June 2021 (“Selby ER2”), 99 25-27; C-0204, Boskalis Project Sheet, Gorgon
Project — Barrow Island LNG Plant, September 2013.

Deltares ER1, Section 6, pp. 41-42.

Deltares ER1, Section 6, p. 41.

Deltares ER1, Section 6, p. 41; see also, for example, Section 4.1.3, p. 23, and Section 4.5, pp. 32-33. The
growth of phytoplankton is the basis of the marine food web: see definition of “primary production” in the
glossary in Deltares ER1, Annex A, p. 46.

Deltares ER1, Section 2, p. 12.

Deltares ER1, Summary, p. 5.

Deltares ER1, Section 3.5, pp. 16-17.

“ADA” is the acronym for “Active Dredging Area.”

Deltares ER1, Section 6, p. 41.

Deltares ER1, Section 3, p. 13.
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46.

availability or by increasing phosphate levels.”’® Further, the area impacted by a
plume would be “very small.”’?

f. “What is also clear from Annex 9 [of the MIA] is that the size of the area impacted
by the plume when releasing excess sediment through an eco-pipe is tiny with
respect to the SAR”? as the plume impacts an area less than a kilometre from the
source in a SAR of 17,737 km?2.”73

g. “For pelagic fish species the impact is negligible as food production takes place in
the upper layers above the pycnocline and productivity there is not affected.”’*

h. “The red crab is not listed as being under threat. . . . It is particularly the pelagic
juvenile and young adult stages, living in the upper layers of the water column,
that provide a major food source for. .. turtles. .. The habitat of the pelagic stages
does not appear to be affected. . . . The main conclusion is therefore that the
population of red crab P. planipes[] in and around the Gulf of Ulloa is unlikely to
be affected by the proposed activities.””>

In addition, Deltares explains why the mining activities described in papers on deep
seabed mining referenced by SEMARNAT in the 2018 Denial are not relevant to ExO’s
Project, as the activities covered in those papers focus on “deep/abyssal sea mining using
different techniques in different habitats to mine polymetallic nodules, cobalt crusts, and
seabed massive sulfides associated with hydrothermal vents. These habitats typically
exist below 2000 m. . .. This is in contrast with the mining technique being applied in the
ExO project, which is well understood, and [a] common approach used worldwide to
dredge for maintenance purposes or to extract aggregates in far shallower water

depths.”’® Mexico does not challenge this evidence, yet Mexico continues to seek in its

70
71
72

73
74
75
76

Deltares ER1, Section 6, p. 41.

Deltares ER1, Section 4.1, p. 20.

SAR is the Spanish acronym for the Regional Environmental System, a concept explained at R-0028, Guia
MIA Regional, DGIRA, p. 19.

Deltares ER1, Section 4.1.3, p. 23.

Deltares ER1, Section 4.5.1, p. 33.

Deltares ER2, Summary, p. 4.

Deltares ER1, Section 5.1, pp. 36-37, referring to the Miller Study (C-0168, K. A. Miller, et al., “An Overview
of Seabed Mining Including the Current State of Development, Environmental Impacts, and Knowledge
Gaps," Frontiers in Marine Science, ResearchGate, 10 January 2018).
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47.

48.

49.

Counter-Memorial to rely on the comparison to deep seabed mining, which, by any

definition, the Project is not.”’

In passing, WGM compares the Project with the Chatham Rise project in New Zealand and
the Sandpiper project in Namibia, noting that their owners have been unable to obtain an
environmental permit to commence operations.’® This is irrelevant to the question of
whether ExO’s MIA was wrongfully denied, as the environmental and other

considerations are very different.”®

As Deltares explains, in comparison to ExQO’s Project, Chatham Rise is deeper (at depths
up to 400 m compared to the Project’s average depth of 80 m); extracts primarily
phosphate nodules (hard rock, not sands); intends more extensive annual operations
(about 30 km? per year, compared to 1 km? per year); and would take place in an area
with a wide range of invertebrate species and cold water corals, with the latter recovering
slowly and possibly not at all in certain areas.®° As Dr. Selby points out, one reason that
project was denied was because dredging was proposed “in a marine conservation zone
defined as the Mid Chatham Rise Benthic Protection Area, which is protected from
trawling and dredging.”8! The regulator for that project noted the potential for

“destruction of potentially unique communities and rare and vulnerable ecosystems.”8?

Sandpiper intends to use similar dredging technology, but its project design differs
considerably, with, for example, surface overflow of sediment from the dredger
generating a plume in the water column (avoided by ExO in the Project through the Eco-
tube), onshore processing of dredged slurry, and a one kilometer wide marine exclusion

zone around an offshore buoy where the dredger would connect to a slurry pipeline.®3

77
78
79

80
81

82
83

See, for example, Respondent’s Counter-Memorial, 9 524-525, 527.

WGM ER, 9 22 (cited in Respondent’s Counter-Memorial, 99 65, 524).

See 99 460-465 below regarding the differences in geology, resource characteristics and other
considerations.

Deltares ER1, Section 5.3, pp. 17-18. WGM does not engage with the Deltares report.

Selby ER2, 9 12. See also C-0467, Decision on marine consent application by Chatham Rock Phosphate
Limited to mine phosphorite nodules on the Chatham Rise, EPA, February 2015, p. 2.

Quoted by SEMARNAT in C-0009, SEMARNAT Denial Decision, 12 October 2018, p. 336.

C-0468, Sandpiper Project Environmental Impact Assessment Report, March 2012, pp. 88, 156 (referenced
at WGM ER, 9 22, fn. 11); Selby ER2, 919 14-15.
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50.

Nonetheless, independent peer review for Namibia’s Environment Commissioner of
Sandpiper’s environmental impact assessment (a review itself subject to independent
review) endorsed the environmental sustainability of the Sandpiper project, concluding
that “we can say that the information provided to us has convinced us that everything
points to there being a minimal impact of the proposed operation, should a licence be
granted, to the Namibian shelf ecosystem.”8* This peer review is the equivalent of the
review process carried out by SEMARNAT’s scientists, which approved the Project. Dr.
Selby notes that “the extensive environmental studies undertaken as part of the
Sandpiper Project have identified no major environmental issues at the site,” but that one
ongoing issue is that “the Namibian fishing industry contends that Sandpiper operations
would occur in the heart of the fishing production area and that there is an objection to
exclusion zones.”®> Accordingly, there is an ongoing legal challenge to the legitimacy of
the owner’s mining license by the Confederation of Namibian Fishing Associations and

others.2®

Second, Mexico does not challenge the Expert Report served by Professor Sergio Flores-
Ramirez, a Mexican biologist who studies sea turtles and whales in the coastal waters of
Baja California Sur and works for their conservation.®” He concludes that there is a very
low probability that Caretta caretta or other sea turtles would have been affected by the
dredging or surface operations of the Project,® noting that the dredging would not take
place in an area frequented by sea turtles,® nor in an area where their food sources are

found.®® He also endorses the effectiveness of the protection and mitigation measures

84

85
86

87
88
89
90

Sandpiper  Project Verification Programme, Executive Summary, p. 9, available at
http://www.namphos.com/images/downloads/2014 Independent Peer Review Report.pdf (referenced
at WGM ER, 1 22, fn. 11).

Selby ER2, 91 15 (internal quotation marks omitted).

See, for example, Namibian Marine Phosphate Press Release: “Court Judgement Postponed,” 17 June 2021,
available at http://www.namphos.com/videos/media-releases/item/376-court-judgement-
postponed.html (referenced at WGM ER, q 22, fn. 11).

S. Flores ER1, 99 4-11.

For example, S. Flores ER1, 99 22-29.

S. Flores ER1, 119 25, 28, 128.

S. Flores ER1, 19 29, 128.
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51.

52.

put in place to protect sea turtles.’! His view is that the possibility that the Project would
cause the death of any Caretta caretta individual was remote, and the risk would be
minimal compared to the annual mortality quota of 90 permitted to fishermen®? (or,

consequently, the 200 mortality limit that SEMARNAT itself assessed).”?

Further, Professor Flores-Ramirez notes that “[t]he potential impact of the Project on
other turtle species is also considered minimal, since their distribution, habitat and diet
determine that there is little to no probability of interacting with dredging operations.”%
His report concludes that SEMARNAT’s view that the Project would affect sea turtles

individually or as a species is clearly wrong.%®

Third, Mexico does not challenge the evidence of Dr. Clarke,®® a biologist who advised
ExO after spending the bulk of his career at the U.S. Army Corps of Engineers (USACE),
focusing on the environmental impacts of dredging and other coastal engineering projects
and methods to avoid or mitigate those impacts.®” Dr. Clarke’s evidence is that the
package of measures proposed by ExO to protect sea turtles represented the “gold
standard for projects elsewhere”®® and was “as comprehensive a package of protection
measures as occurred anywhere in the world,”% even though “the scientific assessment
determined that turtles would be encountered rarely if at all, because dredging in the
Project would occur in waters where turtles are not likely to be found.” 1% He based these
conclusions on his experience with dredging projects in the United States and on detailed

regulatory guidance issued in the United States, called Biological Opinions,*°! which

91
92
93
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100
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S. Flores ER1, 19 26, 127.

S. Flores ER1, 9 29.

C-0438, Diario Oficial de la Federacion, 9 August 2018, p. 140; C-0347, INAPESCA Technical Opinions, 23
March 2015 and 3 June 2016, p. 9.

S. Flores ER1, 9] 28.

S. Flores ER1, 9 128.

See, for example, Claimant’s Memorial, 99 103-106; Clarke WS, 99 57-80.

Clarke WS, 919 9-17.

Clarke WS, 9] 80; C-0154, Doug Clarke mitigation measures email, 31 August 2016, p. 1.

Clarke WS, 9 80.

Clarke WS, 9 59.

C-0191, South Atlantic Regional Biological Opinion, 27 March 2020; C-0036, Gulf Regional Biological
Opinion, 19 November 2003; C-0037, Gulf Regional Biological Opinion, Rev.1, 24 June 2005; C-0039, Gulf
Regional Biological Opinion, Rev.2, 9 January 2007.
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54.

assess the impact of dredging on sea turtles and other protected species and specify a

series of protective measures.0?

103

Fourth, Mexico does not challenge the expert evidence“> on the Project’s sustainability

given by Mr. Pliego,!%*

a Mexican biologist and expert in the environmental impact
assessment procedure and mitigation measures.®> Mr. Pliego has been a public servant
in various environmental roles within Mexico’s government, including positions at
SEMARNAT and as Director of Inspection and Surveillance of Protected Marine Areas and
Species at PROFEPA.1% He concludes that ExO’s MIA is “more complete and detailed,
particularly with regard to mitigation measures, than that of other MIAs and mitigation
programs that | have been able to know in my professional activity, including my activity
as a public servant at SEMARNAT,”1%7 and, based on his enforcement experience, the
mitigation measures proposed would be effective and could be adequately monitored by
SEMARNAT.%® To support this assertion, he cites, for example, the proposed measures

109

to protect sea turtles*™ and the use of the Eco-tube to minimize plume dispersion and

avoid any impact on primary production.1?

In his Second Expert Report, Mr. Pliego
reiterates his view that the mitigation measures proposed by Odyssey contain proposals,
goals, objectives, and actions directly linked to potential environmental impacts that can

be monitored through a conditional authorization and adjusted if necessary.!?

Mr. Pliego also agrees with Deltares that mitigation measures for dredging using TSHDs
are well-understood,!*? and that benthic species would rapidly recover in dredged

areas.3 He concludes there would have been no reason to deny the Project based on its

102
103

104
105
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107
108
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110
111
112
113

Clarke WS, 191 25-26.

Mexico does challenge his evidence comparing the Project to other approved dredging projects in Mexican
coastal waters. See, for example, Respondent’s Counter-Memorial, 919 396-397, 591-605.
See generally Pliego ER1.

Pliego ER1, 9 2.

Pliego ER1, 99 2-3.

Pliego ER1, 9 16.

Pliego ER1, 9 16.

Pliego ER1, 99 15, 19, 86-87, 127-128, 133-136.

Pliego ER1, 99 14, 21-22, 86-87, 137-141.

Pliego ER2, 9191 55-75.

Pliego ER1, 99 14, 43, 86-87.

Pliego ER1, 99 13, 118-126.
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56.

impact on the seabed.!'* He also considers that the Project would have caused no impact

115 116

on protected species, > nor on pelagic organisms or fishing.

In its Counter-Memorial, Mexico relies on the fact that the Project would have been
located within fishing concessions to assert that fishing would be affected!!’” (without
relying on any evidence that fishing would be affected). In his Second Expert Report, Mr.
Pliego notes that fishing concessions cover practically all of Mexico’s seas, and reiterates
that the Project overlaps only marginally with the permitted fishing zones in which smaller
fishing grounds are located and does not overlap at all with the fishing zones with the
highest production.® Further, and critically, his unchallenged evidence in his First Expert
Report is that the Project would not affect fishing for various reasons, including the fact
that the bulk of pelagic fish in the Gulf of Ulloa are caught at depths much shallower than

the dredging sites.!?

Fifth, Mexico does not challenge those parts of the Witness Statement of Dr. Richard
Newell, the Chief Scientist for the Project, dealing with the Project’s environmental

aspects.?° Dr. Newell was???

an internationally-recognized biologist with a long career
evaluating and advising on the environmental impacts of the TSHD techniques to be used
in the Project who, among other career achievements, served as the senior scientist to
the United Kingdom’s program assessing the environmental effects of dredging marine
mineral deposits.'?> He helped Odyssey design the Project to “reflect the most recent
advances in our understanding of managing the impacts of TSHDs,” noting that this

approach “had the full support of ExO and Odyssey.” 123
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Pliego ER1, 9 13.

Pliego ER1, 119 21, 209.

Pliego ER1, 119 22, 201-231.

Respondent’s Counter-Memorial, 99 97-105, 242.

Pliego ER2, 919 24-54.

Pliego ER1, 911 22, 210, 220-225. See also Pliego ER2, 119 35-54, confirming that the Project would not have
affected fisheries.

Newell WS, 99 3, 23-28.

Sadly, Dr. Newell died in February 2021 after being diagnosed with an aggressive form of cancer in late
2020.

Newell WS, 99 6-12.

Newell WS, q 17.
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58.

59.

Dr. Newell believed that ExO’s MIA “comprehensively identified and addressed the
relevant environmental impacts and contained a range of monitoring and mitigation
provisions that met the best international standards and practices”'?* and concluded: “I
have spent much of my professional life analysing the effects of dredging on the seabed
and on the marine environment, and | clearly know when a dredging project will have a

non-mitigatable impact on the environment. This Project will have no such impact.”1?®

Critically, as well as ignoring Odyssey’s expert evidence, Mexico also avoids addressing
Claimant’s submission that one of SEMARNAT’s key arguments underpinning the Denial

of the MIA (the density of Caretta caretta in the Project area) is manifestly wrong.1?®

Mexico has now acknowledged this error in the ongoing TFJA proceedings.?’

In both Denials, SEMARNAT erroneously justified its conclusion that Caretta caretta
would be impacted as a species on the basis that academic literature demonstrates that
there are one to 28 Caretta caretta turtles per km? in Polygons 1, 2, and 3 of the Project
area and 54 to 85 Caretta caretta turtles per km? in Polygons 4 and 5 of the Project

128 This misrepresented data was actually showing the frequency of return of

area.
Caretta caretta individuals to particular areas.!? In particular, SEMARNAT ignored the
correct density figures in an academic paper defined as the Seminoff Study in Claimant’s
Memorial,13° which was otherwise quoted at length by SEMARNAT in the 2018 Denial.
Mexico continues to reference the inaccurate figures without qualification in its Counter-

Memorial. 13!

124
125
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127
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129

130

131

Newell WS, q 45.
Newell WS, q 46.
Claimant’s Memorial, 919 272-273; see also Annex B to Claimant’s Memorial, 99 11-12.

C-0008, SEMARNAT Denial Decision, 7 April 2016, pp. 220-221; C-0009, SEMARNAT Denial Decision, 12
October 2018, pp. 290-291, 295, 467, 471-472.

This is explained in S. Flores ER1, 99 22, 84 and Newell WS, 99 33-36. The frequency data is contained in
C-0038 S. Peckham, et al., “Small-Scale Fisheries Bycatch Jeopardizes Endangered Pacific Loggerhead
Turtles,” Plos ONE, 2007, p. 2.

C-0072, J.A. Seminoff, et al., “Loggerhead sea turtle abundance at a foraging hotspot in the eastern Pacific
Ocean: implications for at-sea conservation,” Endangered Species Research, 2014, p. 213.

Respondent’s Counter Memorial, 99 323-324.
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For the reasons given in Claimant’s Memorial and supporting evidence, these figures were
patently false.’32 Further, in expert evidence_
in the ongoing TFJA proceedings, Mexico has abandoned its reliance on these density
figures and confirmed that the density put forward by Odyssey is correct. The report
takes the form of a series of answers to questions asked by the TFJA (and agreed upon by
the parties). They include direct and specific questions on the correct density of Caretta

carreta turtles in the Gulf of Ulloa.133

After answering a question requesting. to summarize the Peckham Study,134-
was asked the following question: “[I]s the value of 1 to 85 turtles per km? in the [2018
Denial] valid to reflect the Caretta caretta turtle’s population density in the Ulloa Bay?,”
to which . simply answered: “No. According to Seminoff 2014, the Caretta caretta
turtle’s population density in the Gulf of Ulloa is 0.577 to 0.747 turtles per km? with an
average of 0.650 Caretta caretta turtles per km?2.”13> These figures are in line with ExQ’s
repeated attempts to advise SEMARNAT that their findings regarding Caretta caretta

density had been erroneously inflated.3¢

This is a critical admission that the purported density of Caretta caretta used to justify
both Denials was overstated by approximately 100 times. Based on the actual population
density, and on the estimated Project dredging rate of 1 km? per year, the likelihood of

encountering even one turtle during operations is remote.

Overall, Respondent’s approach in its Counter-Memorial is to make sweeping, after-the-
event statements about the alleged risk of adverse environmental impacts from the

Project, unsupported by expert evidence and without even attempting to engage with the

132

133

134

135

136

See, e.g., Claimant’s Memorial, 919 272-273, and Annex B to Claimant’s Memorial, 99 11-12; S. Flores ER1,
99 22, 56-59, 109-113.

See, e.g., C-0019, Amendment to the annulment petitions of the 2016 Denial, 6 June 2017, pp. 19-21; C-
0021, Closing arguments for annulment petition of the 2016 Denial, 7 September 2017, pp. 9-12, 28, 32; C-
0151, Technical and Scientific Report, 9 June 2016, pp. 15-26.

23



64.

65.

66.

comprehensive set of expert reports and factual evidence Odyssey has contributed to the
record.

4. Mexico Now Attacks the Project’s Environmental Soundness by Relying

on Technical Opinions and Submissions That Were Not Part of the

Reasoning of the Denial and Which SEMARNAT’s Scientists Concluded
During Their Evaluation Had Been Addressed by ExO

Mexico provides no documentary evidence to support the integrity of SEMARNAT’s
evaluation and determination of the MIA. Nor has it produced any such evidence
pursuant to document requests first made by Odyssey and then ordered by the Tribunal
after Mexico refused to produce them voluntarily,*3” including no production in response
to the following request:13®

All  Documents, Communications, and drafts reflecting a

determination by SEMARNAT/DGIRA (“Draft Determinations”)

and/or individual staff members regarding the environmental

impact assessment of the Don Diego Project. This Request

includes, but is not limited to, the Don Diego Project’s alleged
impact on Caretta caretta turtles, whales, and seabed recovery.

This means that Mexico claims—in its response to Claimant’s production request—that it
possesses no internal documents evidencing the allegedly “thorough” analysis described
at paragraph 167 of its Counter-Memorial.*® Nor, it claims, does it possess any
documents generated in the analyses conducted on the MIA, the Additional Information,
submissions from other government agencies or third parties, nor even any documents

analyzing environmental impacts and mitigation measures.

Mexico has also failed to advance a single witness with first-hand knowledge to confirm
the integrity of the MIA evaluation process. Mr. Pacchiano, the former Secretary of
SEMARNAT, astoundingly claims that he had no involvement in the evaluation of the MIA
2015 and was told it would be denied only shortly before the decision was announced.4°

Mr. Bermudez was involved only in preparing a submission to SEMARNAT on behalf of the

137
138
139
140

See Procedural Order No. 3, 23 April 2021, PDF pp. 17-19.

Procedural Order No. 3, 23 April 2021, PDF p. 17 (Request 1, limited in time and custodians).
Respondent’s Counter-Memorial, 9 167; see also 9 488, describing the DGIRA’s analysis as “thorough.”
Pacchiano WS, 919 41, 49.
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68.

69.

National Commission of Protected Natural Areas (CONANP),**' and Mr. Hernandez does

not suggest that he was involved at all in the evaluation of the Don Diego Project.4?

To mask the absence of contemporaneous documentary and witness evidence about the
evaluation of the Project, Respondent attempts to distract the Tribunal by citing opinions
and submissions by various government agencies and third parties opposing the
Project*® without even acknowledging whether, much less explaining how, these
submissions contributed to any denial decision. As explained below, Mexico has not
sought to do so because the witness evidence and the Denials themselves show that these
third-party opinions and submissions formed no part of the reasoning for the Denials, and
SEMARNAT's officials concluded that the concerns raised in them had been addressed by

ExO.

Odyssey does not dispute that SEMARNAT is entitled and encouraged to request third
parties to provide information or opinions to assist with the evaluation of a MIA.1** Any

145

third party can make submissions under the public consultation process. It is also

agreed?® that such submissions, and consultations more generally, assist SEMARNAT in

reaching a decision, although they are not binding. _

But third-party opinions and submissions are not determinative.'*® It necessarily lies with
SEMARNAT to appropriately evaluate and determine the MIA itself based on the MIA,
Additional Information, third-party and other opinions and submissions incorporated into

the file, and its own expertise.’*® Indeed, SEMARNAT approved the MIAs of two of the

141
142
143
144

145
146
147
148
149

Bermudez WS, 99 5, 18-25.

See, e.g., Hernandez WS, 9 4.

Respondent’s Counter-Memorial, 99 270-305.
C-0097, R-LGEEPA-EIA, 31 October 2014, art. 24; Respondent’s Counter-Memorial, 19 162, 271; Herrera
ER2, 11 68-71.

Herrera ER2, 9] 68.

Respondent’s Counter-Memorial, 99 162, 271; Herrera ER2, 99 68, 70.

Herrera ER2, 9§ 70;
Herrera ER2, 919 68-70
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70.

71.

72.

comparable dredging projects analyzed in Mr. Vladimir Pliego’s First Expert Report
despite both having received negative technical opinions from third parties, including

CONABIO. 130

Moreover, the third-party opinions and submissions were not the basis for either of the

Denials.’®!

152

This is also confirmed

J15% - Additionally,

155

This is reflected in the 2018 Denial itself, which specifically notes that the concerns of the
submissions now relied upon by Mexico were taken into account through the requests

for and ExO’s responses to Additional Information. These submissions include:

150

151
152
153
154
155

Pliego ER2, 119 149-152, 167; C-0119, Veracruz Resolution, 13 November 2013, pp. 101-102; C-0130,
Resolucidn - Manifestacion de Impacto Ambiental Modalidad Regional para el Puerto de Matamoros y su
Area de Desarrollo en Matamoros, Tamaulipas, 3 September 2015 (“Matamoros Resolution”), pp. 125-127.
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a. Submissions?®® on sea turtles and other issues by SEMARNAT’s General

Directorate of Environmental Policy and of Regional and Sectorial Integration,
which SEMARNAT notes were based on draft legislation out for public consultation
and addressed through the request for Additional Information;*®’

b. Submissions?®® on sea turtles and other issues by the Government of Baja
California Sur, which SEMARNAT notes were based on draft legislation out for
public consultation and addressed through the request for Additional
Information;®>°

C. Submissions!®® by CIBNOR on various issues, represented by SEMARNAT to have
generated its request to ExO for Additional Information, which SEMARNAT says
clarified the matters raised;*®!

d. Submissions!®? by CONANP regarding turtles and whales, represented by
SEMARNAT to have been taken into account through the request for Additional
Information. 163

164 and
e. Submissions!®> by CONABIO on whales and other issues, represented by

SEMARNAT to have been considered in the Additional Information.%®

156

157

158

159

160

161

162

163

164
165

166

R-0085, Opinién técnica del 10 de octubre de 2014 de la Direccion General de Politica Ambiental-
SEMARNAT, referenced in Respondent’s Counter-Memorial, 9 217-218.

C-0008, SEMARNAT Denial Decision, 7 April 2016, p. 173; C-0009, SEMARNAT Denial Decision, 12 October
2018, p. 171.

R-0137, Opinidn técnica del Gobierno de Baja California Sur del 29 de septiembre de 2015, referenced in
Respondent’s Counter-Memorial, 9 301.

C-0008, SEMARNAT Denial Decision, 7 April 2016, p. 163; C-0009, SEMARNAT Denial Decision, 12 October
2018, p. 160.

R-0089, Opinidn técnica del CIBNOR-IPN, 7 November 2014; R-0090, Segunda opinidn técnica del CIBNOR-
IPN, 6 May 2015; R-0125, Opinidn técnica del 28 de septiembre de 2015 del CIBNOR; and R-0126, Opinion
técnica del 6 de enero de 2016 del CIBNOR, referenced in Respondent’s Counter-Memorial, 99 224-226,
286.

C-0008, SEMARNAT Denial Decision, 7 April 2016, pp. 180-181; C-0009, SEMARNAT Denial Decision, 12
October 2018, pp. 177-178.

C-0006, CONANP opinion forwarded to ExO, 27 November 2015, referenced in Respondent’s Counter-
Memorial, 99 273-278.

C-0008, SEMARNAT Denial Decision, 7 April 2016, p. 166; C-0009, SEMARNAT Denial Decision, 12 October
2018, p. 163.

R-0129, Opinion técnica del 17 de septiembre de 2015 de CONABIO, referenced in Respondent’s Counter-
Memorial, 9 291.

C-0008, SEMARNAT Denial Decision, 7 April 2016, p. 165; C-0009, SEMARNAT Denial Decision, 12 October
2018, pp. 162-163.
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74.

75.

The treatment of these third-party opinions and submissions in the Denials is therefore

entirely consistent with the evidence of _, and also entirely
consistent with their evidence that_
_.167 It also demonstrates that the reasons given for the MIA
Denials areillegitimate. Finally,_

Mexico’s Counter-Memorial also seeks to rely on third-party submissions that are not
referenced in the 2016 and 2018 Denials at all, meaning that they formed no part of the
formal evaluation of the MIA. That includes the 2014 submission!®® of SEMARNAT’s
Advisory Council for Sustainable Development,’® which was actually submitted in the

context of the 2014 MIA.

It is also noteworthy that Mexico now seeks to rely on submissions to SEMARNAT by

171

foreign third parties,”’* in obvious contrast to SEMARNAT’s unfair refusal to consider

ExO’s Technical and Scientific Report submitted in support of its petition to review the

167
168

169

170

171

R-0086 Opinidn técnica del Consejo Consultivo del 3 de noviembre de 2014, referenced in Respondent’s
Counter-Memorial, 99 219-220, 292.

As well as the submissions by DGPAIRS (R-0085, Opinién Técnica de la Direccion General de Politica
Ambiental e Integracion Regional y Sectorial, 10 October 2014, referenced in Respondent’s Counter-
Memorial, 99 217-218); PRIMMA-UABCS (R-0088, Opinion Técnica de la PRIMMA-UABCS, 4 November
2014, referenced in Respondent’s Counter-Memorial, 99 221-223); CIBNOR-IPN (R-0089, Opinién Técnica
del CIBNOR-IBN, 7 December 2014, and R-0090, Segunda opinion técnica del CIBNOR-IPN, 6 May 2015,
referenced in Respondent’s Counter-Memorial, 99 224-225); the government of Baja California Sur on 16
December 2014 (referenced in Respondent’s Counter-Memorial, 9 226; Respondent identified the wrong
exhibit); Island Seas (R-0091, Comunicacién de Islands Seas, 2 March 2015, referenced in Respondent’s
Counter-Memorial, 19 227-228); Centro Mexicano para la Defensa del Medio Ambiente (R-0092, Opinidn
técnica del Centro Mexicano para la Defensa del Medio Ambiente, A.C., 8 January 2015, and R-0124,
Observaciones a la MIA 2015 Centro Mexicano para la Defensa del Medio Ambiente, 11 April 2016,
referenced in Respondent’s Counter-Memorial, 99 229, 284); and la Sociedad de Historia Natural Niparaja
(R-0093, Comunicacion de Sociedad de Historia Natural Niparaja, A.C. dirigida a la DGIRA, 9 January 2015,
referenced in Respondent’s Counter-Memorial, 4] 229).

Respondent’s Counter-Memorial, 99 227, 280-282, 289, 302-305.
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76.

77.

2016 Denial on the basis that it was allegedly “inadmissible” because its authors were not

professionally registered in Mexico.’?

Mexico’s reliance in its Counter-Memorial on the third-party submissions should thus be
seen for what it is—a post hoc attempt to justify the denials for reasons that SEMARNAT’s
scientists had concluded were satisfactorily addressed by ExO.1”3> SEMARNAT’s scientists
and the Denials themselves confirm that the concerns raised in these third-party opinions

had been addressed.

5. Additional Examples of How Respondent Seeks to Rely on New Reasons
to Justify the Denials

Other examples of Mexico’s attempts to distract the Tribunal with post hoc justifications
for the MIA Denials not reflected in the contemporaneous documentary record of the
DGIRA’s analysis include a suggestion that Odyssey did not possess the expertise to
implement the Project (purportedly increasing environmental risk),}’* the Project’s
alleged impact on whales,'’> and the possibility that the Project could have released toxic
metals into the marine environment.’® These arguments are further attempts to avoid

addressing the unanswerable charge that the decisions taken to deny the MIA were not

172

173

174
175
176

The chronology of the review is set out in Claimant’s Memorial, 99 156-162, with the refusal to consider
ExQO’s Technical and Scientific Report “because the authors were not professionally registered in Mexico”
at 9 162.

Mexico’s discussion of other complaints is similarly both irrelevant and misleading. In regard to the
PROFEPA complaint, Mexico admits that PROFEPA investigated and concluded that the accusations against
ExO were not true and ordered the case closed. (Respondent’s Counter-Memorial, 9 232; C-0360, Letter
from F. Manzanero to SEMARNAT re Conclusion of PROFEPA Investigation, 18 December 2015, p. 25.) With
regards to the criminal complaint filed by ExO against certain parties in Baja California Sur (Respondent’s
Counter-Memorial, 9 106), the facts are that around May 2014, someone called Mr. Arturo Gonzalez
Ramirez approached ExO emphasizing the need for the Project to obtain a “social license,” or local goodwill,
and offered to help. ExO later discovered that Mr. Gonzalez Ramirez was a fraudster and sought to cut all
ties with him. Mr. Gonzélez Ramirez reacted by saying he could sabotage ExO’s application for a “social
license,” engaged in a series of actions to defame the Project, such as claiming that ExO was undertaking
exploration activities without SEMARNAT’s authorization, and then attempted to extort ExO, stating that
he would stop these activities in return for payments. As a result, in November 2014, ExO made a criminal
complaint against Mr. Gonzalez Ramirez and others who had participated in his scheme. (Second Witness
Statement of Dr. Claudio Lozano, dated 22 June 2021 (“Lozano WS2"), 919 12-16.)

See, e.g., Respondent’s Counter-Memorial, 9 74-75.

Respondent’s Counter-Memorial, 99 88, 222, 226-228, 273-274, 278, 283-284, 289-290, 302-304, 526.
Respondent’s Counter-Memorial, 919 220, 293, 367.
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79.

80.

81.

based on a fairly reasoned and proportional analysis of relevant environmental risks but

rather on what result would best support Mr. Pacchiano’s personal political prospects.

Again, as above, the evidentiary record demonstrates that none of the above-mentioned
reasons actually formed any part of the justification set out either in the 2016 Denial or
the 2018 Denial. These new explanations appear to be sourced from the third-party
submissions which SEMARNAT itself said, in the Denials, had been answered through the

requests for Additional Information, as noted above.”’

Likewise, the suggestion that Odyssey does not have sufficient expertise to carry out the
Project wholly ignores the caliber and environmental credentials of the team that
Odyssey put together to plan and execute the Project, including, for example, Boskalis,
one of the world’s pre-eminent dredging and materials processing companies with many
years of experience operating in Mexico and a focus on environmentally sustainable
dredging (involved in the Project since 2013),17® as well as experienced mining engineer
and consultant Mr. Craig Bryson.'’® As described above, Dr. Newell and Dr. Clarke also
have internationally-renowned expertise in environmental protection and mitigation
measures, particularly with respect to dredging projects.!° A significant number of other
experts were retained by Odyssey, as explained in the Witness Statement of John

Oppermann. 18!

Further, as noted above,'8? Deltares’ unchallenged evidence is that the Project uses well-

established technology with well-tested techniques to minimize environmental impact.

The Counter-Memorial contains repeated references to the Project’s alleged potential
impact on endangered whales, suggesting that the MIA had not adequately considered

these issues. It says the Gulf of Ulloa is part of whale migratory routes,®3 that whales

177
178
179
180
181
182
183

See supra, 99 70, 71;

Bryson WS1, 99 28, 32-39; Gordon WS1, 9 54.

Bryson WS1, 99 3-11.

See supra, 19 52 and 56.

Oppermann WS, 99 5, 28-36, 39-42, 46-51, 56-57, 63-82, 87-97, and Appendix 1.
See supra, 9 45.

Respondent’s Counter-Memorial, 99 11, 88, 123-124.
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83.

184 and that areas known as

may be affected by the noise of ExQ’s dredging operations,
“Bahia Magdalena” and the “entrance to Laguna San Ignacio to Boca de la Soledad” are
breeding areas for gray whales.’® It also put forward Mr. Bermudez to opine that the
Project would be carried out in the vicinity of the “El Vizcaino” Biosphere Reserve, a
protected natural area (which contains Laguna San Ignacio),'® and cites third-party
submissions about the Project’s potential impact on whale migration and reproduction
by CONANP 87 (Mexico’s National Commission of Natural Protected Areas) and a number

of other entities.88

However, as explained by Dr. Lozano,lsg_,lgo SEMARNAT raised

questions on these topics during the evaluation of the MIA, and in response, Odyssey
provided further detailed Additional Information to SEMARNAT,! prepared with the
assistance of third-party experts. Requests for additional information are typical during
the evaluation of MIAs, contrary to Mexico’s submission that they are unusual and reflect

deficiencies in a MIA.1%2

As noted in Odyssey’s Memorial and its Additional Information in response to

SEMARNAT’s requests:

a. The Project would not have taken place in or near “Bahia Magdalena,” the
“entrance to Laguna San Ignacio to Boca de la Soledad”(within El Vizcaino), or the

184
185
186
187
188

189
190
191

192

Respondent’s Counter-Memorial, q 228.

Respondent’s Counter-Memorial, 91 85, 222.

Bermudez WS, 119 19, 22.

Respondent’s Counter-Memorial, 99 273-278.

See, e.g., Respondent’s Counter-Memorial, 919 226, 301 (The Government of Baja California Sur); 221-223
(The Marine Mammal Research Program (PRIMMA) of the Autonomous University of Baja California Sur);
227-228 (a NGO called Island Seas); 283 (Greenpeace); 284 (the Mexican Center for Environmental
Defense); 289 (the Society for Marine Mammalogy); 291 (CONABIO); and 302-304 (UNESCO World Heritage
Center).

Lozano WS1, 99 33, 38, 45.3-45.4, 52, 54-55, 61.

C-0005, Additional Information, 3 December 2015, pp. 7-10, 24-27, 68-71, 186-197,253-260, 294, 297-298,
301-307.

picgo €2, 11 76 so; I
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84.

e.

a.

edge of “El Vizcaino” (which are at least 100 km, 80 km, and 31 km from the closest
dredging areas). %3

The Project would have taken place at a significant distance from the coastal
migration routes of gray whales and the oceanic migration routes of blue whales,
which are far to the west, and would have had no impact on those migration
routes. %4

As part of its mitigation measures, ExO offered to suspend dredging during peak
periods of whale migrations (after agreeing to release about 70% of the original
Concession, which moved the Project site even farther away from the gray whale
migration routes). 1%

Expert consultant HR Wallingford concluded that the noise levels that would have
been generated during dredging would have been similar in intensity and
magnitude to the whale-watching vessels that frequent the region, the merchant
ships that cross trade routes, and fishermen’s ships.1%® Furthermore, acoustic
modelling confirmed that operations would generate no harmful frequencies or
volumes in areas of whale migration®” and would not reach coastal lagoons where
gray whales give birth.1%

ExO obtained a letter of support from whale-watching tour operators.%°

The record demonstrates that Odyssey’s answers satisfied SEMARNAT:

As noted above,

193

194

195

196

197

198

199
200

Respondent’s Counter-Memorial, 99 85, 222; RN-0002, Environmental Impact Assessment - Non-technical
executive summary, June 2016, p. 23; Pliego ER1, 9 12. See Pliego ER2, Map 3, p. 48 for a map showing

these distances.
See RN-0002, Environmental Impact Assessment - Non-technical executive summary, June 2016, p. 20, Fig.

17, referenced at Newell WS, 9 39.

Gordon WS1, 19 9, 37; Lozano WS1, q 17; C-0001, Executive Summary, 21 August 2015, pp. 2-3; C-0002,
MIA, 21 August 2015, pp. 11-13.

Claimant’s Memorial, 9 101, referencing C-0002, MIA, 21 August 2015, pp. 117-118, 206-209, 507-513, 543,
669-673; C-0002.12, MIA, 21 August 2015, Annex 12, pp. 14-25; and C-0002.13, MIA, 21 August 2015, Annex
13; see also C-0147, Supporting letters sent by ExO to SEMARNAT, 6 April 2016.

C-0002, MIA, 21 August 2015, pp. 702-703; C-0002.10, MIA, 21 August 2015, Annex 10, pp. 112-117.
C-0002, MIA, 21 August 2015, pp. 702-703; C-0002.10, MIA, 21 August 2015, Annex 10, pp. 6, 44, 103, 136.
C-0147, Supporting letters sent by ExO to SEMARNAT, 6 April 2016.
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85.

b. Reflecting that conclusion, none of the concerns regarding whales identified in
Mexico’s Counter-Memorial or in Mr. Bermudez’s testimony were relied on by
SEMARNAT in denying the Project.

c. Indeed, the 2016 Denial does not refer to any impacts on whales at all in the
passages explaining why the MIA was refused. The 2018 Denial noted only that
whales were located in the Gulf of Ulloa2®! and similarly did not identify any
specific impact that the Project would have on them in the passages explaining
why the MIA was being denied.

d. Both the 2016 and 2018 Denials record that the impact on whales had been
addressed through the requests for Additional Information.?%2 For example, as
noted above,?? that included CONANP’s submissions regarding whale migration
routes, the noise generated by the dredging operations, and the proximity of the
Project to the protected breeding areas of whales—i.e., all of the issues relied on
in the Counter-Memorial.

Odyssey did not serve an expert report on the Project’s effect on whales with its Memorial

because impact on whales did not form any part of the 2016 and 2018 Denials.2%

However, in response to Mexico’s submissions, Odyssey has obtained a further expert

205 which confirms the

report addressing whales from Professor Flores-Ramirez,
conclusions reached by Odyssey and its experts and reflected in ExO’s MIA and Additional
Information (and the conclusions of SEMARNAT’s scientists). Particularly, as Mr. Flores-

Ramirez has corroborated:

a. ExO provided sufficient information on the distribution and abundance of the
large gray, blue, and humpback whales to assess the impact of the Project;2%

b. Ecological niche models confirm that the spatial distribution of gray, blue, and

humpback whales do not coincide with the Project area;?°’

201
202

203
204

205
206
207

C-0009, SEMARNAT Denial Decision, 12 October 2018, pp. 111-112.

C-0008, SEMARNAT Denial Decision, 7 April 2016, p. 166; C-0009, SEMARNAT Denial Decision, 12 October
2018, p. 163.

See supra, 9 72(d)

The 2018 Denial refers to impact on sea turtles and other protected species of sea turtles (C-0009,
SEMARNAT Denial Decision, 12 October 2018, pp. 516-520) but does not give any reasons for denying the
Project based on an impact on whales, with third-party submissions on whales said to have been answered
by the Additional Information, as noted in paragraph 72(d) above.

S. Flores ER2, 9191 12, 38-73.

S. Flores ER2, 1191 12(b)-(e), 12(h), 43-47, 49, 50-51.

S. Flores ER2, 19 12(e)-(f), 52.
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C. At its closest points, the PA is at significant distances from the breeding grounds
of “Bahia Magdalena” (at least 100 km), the “entrance from Laguna San Ignacio to
Boca de la Soledad” (at least 100 km ), and Ojo de Liebre (at least 380 km), so it
will not affect the whales in these places;2%

d. The information in the MIA and Additional Information is sufficient to assess the
impact of the sound of dredging. Noise would only marginally reach the coastal
corridor of transit distribution of gray whales;?% and

e. The suggestion that noise could affect the behavior and reproduction of gray
whales is not plausible. The risk of noise affecting the coastal distribution habitat
of gray and humpback whales is marginal, and it is very unlikely that the noise
would cause hearing damage in gray whales and even less so in blue or humpback
whales.?10

As to the suggestion in the Counter-Memorial that the Project would release toxic metals,

including uranium, into the ocean:

a. The MIA was not denied on this basis and it is simply not true.

b. This assertion again relies on the comparison of the Project with deep seabed
mining. As noted above,?!! Deltares has explained why that comparison is invalid,
and the Counter-Memorial does not engage with or challenge that evidence.
Deltares concludes that “[s]ediments . . . [would have been] separated
mechanically without any addition of acid or other chemicals. There is also no
release of metals as the sediments are not metal rich.”212

C. Studies by CalScience,?'? EA Engineering,?!* and HR Wallingford?'®> appended to
the MIA confirm that the dredging would not release toxic contaminants into the
ecosystem and demonstrate that the dredging would not cause a breach of
Mexico’s water quality standard. Again, Mexico does not challenge this evidence.

d. The 2016 and 2018 Denials do not express any concern about the release of
uranium. HR Wallingford notes that the relevant international convention states
that, in naturally-occurring materials, radioactive materials are “de minimis,” that
movement of such materials is “not regarded as of concern,” and, presumably

208
209
210
211
212
213
214
215

S. Flores ER2, 1191 12(g), 48.

S. Flores ER2, 99 12(h), 60.

S. Flores ER2, 919 12(i), 60, 68-71.

See supra, 9 46.

Deltares ER1, Section 5.2, p. 38.
C-0002.03, MIA, 21 August 2015, Annex 3.
C-0002.02, MIA, 21 August 2015, Annex 2.
C-0002.04, MIA, 21 August 2015, Annex 4.
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88.

because of this, there is no Mexican or Californian standard to address uranium.?®

Once again, Mexico does not challenge this evidence.

Mexico’s case to the contrary comprises bare assertions of environmental
unsustainability, unsupported by independent expert evidence and uncorroborated by
contemporaneous evidence or testimony of anyone involved in the scientific evaluation

of ExO’s MIA.

C. Secretary Pacchiano Had the Power to Cause the MIA to Be Denied, and He
Exercised that Power lllegitimately

Despite Mexico’s attempts to question their reliability,m_

about the determination of the MIA is corroborated by:

a. An email from Mr. De Narvaez to Mr. Longley on 22 March 2016, stating: “...ina
recent meeting [Mauricio Limon] had in SEMARNAT the comment was made: ‘Mr.
Ancira’s outbursts are going to cost him dearly.’”?1?

b. An email from Mr. De Narvaez to Mark Gordon and others on the Odyssey team
on 10 August 2016, stating: “. . .the negative resolution for our MIA was of political
nature and not technical,

The recent decision to deny
consent came from Secretary Pacchiano due, it would appear, to a) his unstable
political situation resulting from the approval of a controversial real estate project
in Quintana Roo stateandb) . .. ‘Alonso’s outbursts with Pacchiano’. .. The beauty

of the annulment case. . . . is that it would make life very easy for Pacchiano . . . it
would have no political toll for him which was apparently his motivation in the
refusal decision of consent. . . . It’s clear to us that

216
217
218
219

C-0002.04, MIA, 21 August 2015, Annex 4, p. 37.

See, e.g., Respondent’s Counter-Memorial, 99 199-201, 208-210, 410-412, fns. 472-475.
Claimant’s Memorial, 9 143-151.

C-0405, Email from D. De Narvaez to J. Longley re Richard, 22 March 2016.

35



are not the force holding our project back, it’'s Secretary
Pacchiano”;??°

c. Dr. Lozano’s witness statement, which confirms that technical public servants and

agencies (including CONANP_) had previously endorsed the

Project;2%!

e. Mr. Pacchiano’s video recorded public comments in Baja California Sur on 12
September 2018 (one month before the Second Denial) that the Project would be
denied;??3

f. The La Cronica and Excélsior articles confirming that they had received a “tarjeta

informativa” from SEMARNAT determining that the Project would be denied again
only two weeks after the TFJA’s decision, and before the DGIRA’s technical team
had time to reevaluate the MIA in accordance with the guidelines set forth by the
TFIA;22

g. An email from Mr. Stemm on 19 October 2015 to Mr. Ancira’s personal assistant
discussing the letters of support Odyssey asserts were requested by Mr.
Pacchiano, in which Mr. Stemm states, “[t]he question | was trying to ask was
whether Pacchiano . . . was still requiring the three letters from: - the Governor of
the State of Baja Sur[;] - The Mayor of Comandu [sic] [and] - INAPESCA[.] You may
recall that when Pacchiano asked us to withdraw the MIA in June, he told us we
needed letters from those three people in order to approve the MIA”;225

h. Contemporaneous initiatives by politicians asking Mr. Pacchiano to deny the Don
Diego Project without scientific basis;?2® and

220

221

222

223

224

225

226

C-0416, Email from D. De Narvaez to R. Goodden, et al., re Oceanica Internal Report, 10 August 2016, p. 2
(emphasis added).

Lozano WS1, 99 39, 62-64.

Lozano WS1, 9] 70.

C-0174, Transcript of Pacchiano Public Statements, September 2018; C-0176, Los Cabos, September 2018.
C-0171, E. Méndez, “Negardn dragado de arena en Ulloa; resolucién de la Semarnat,” Excelsior, 19 April
2018, p. 2; C-0173, A. Cruz, “Insistira Semarnat en frenar proyecto minero submarino en BCS,” Cronica
Jalisco, 20 April 2018, p. 2.

C-0389, Email chain between G. Stemm and R. Jaime Barrera re Question for Alonso, 21 October 2015, p.
2.

C-0440, Proposicidon con Punto de Acuerdo por la que se Exhorta a la SEMARNAT a Negar Cualquier
Autorizacion a los Proyectos Denominados Los Cardones y Don Diego en el Estado de Baja California Sur,
Salon de Sesiones del Senado de la Republica, 6 September 2018; C-0443, Intervention of Sen. Maria
Guadalupe Saldafia Cisneros, 6 December 2018; C-0444, Intervention of Sen. Jesus Lucia Trasviiia
Waldenrath, 6 December 2018; C-0441, Intervention of Sen. Victor Manuel Castro Cosio, 6 September 2018.
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90.

i. The reasoning of both the 2016 and 2018 Denial decisions, neither of which is
scientifically grounded (confirmed by the TFJA in relation to the 2016 Denial??’).

In response, to support Secretary Pacchiano’s assertion that he gave no such order,
Mexico (and Secretary Pacchiano) (i) argue wrongly (and implausibly) that Secretary
Pacchiano lacked the legal authority to decide or dictate the result in either Denial
decision and (ii) deny that Secretary Pacchiano was politically motivated to deny the

Project.??® Both of these responses are unavailing.

1. Secretary Pacchiano Had the Power to Cause the MIA to be Denied

Mexico and Secretary Pacchiano’s claim that Secretary Pacchiano lacked the authority to
dictate the decision on the MIA is wrong as a matter of domestic law. As Mr. Herrera
explains:

a. The Secretary??° of SEMARNAT is the highest authority within that Secretariat?3°

and is legally responsible for the resolution of matters?3! within the competence
of SEMARNAT, including approval of environmental impact statements (MIAs)

227
228

229

230
231

C-0170, TFJA Ruling, 21 March 2018, pp. 145-165.

SOLCARGO ER, 19 40(c), 80; Respondent’s Counter-Memorial, 9 178-180. See also Respondent’s Counter-
Memorial, 9 352, where Mexico indicates that the Undersecretariat of Management for Environmental
Protection was responsible for resolving ExQO’s review petition but did not do so within the timeframe
contemplated by law.

The Organic Law of the Federal Public Administration (“LOAPF”) establishes that the Executive Power can
be exercised by various dependencies, including SEMARNAT, in the process of carrying out their
administrative duties. (Herrera ER2, 9 15.) The same law also establishes that, among others, the
Secretariats of State are considered part of the Centralized Public Administration, and as such, they assist
in carrying out the administrative duties for which the Executive Power is responsible. (Herrera ER2, 9 16.)
Moreover, the LOAPF provides that a Secretary of State shall be at the helm of each Secretariat, assisted by
Undersecretaries and Directors as per the terms established by the respective interior regulations. Here,
these are the Interior Regulations of the Secretariat of the Environment and Natural Resources, RI-
SEMARNAT. (Herrera ER2, 9 17.)

Herrera ER2, 9 21.

RI-SEMARNAT vests with the Secretary, and no one else, the responsibility for resolving matters before
SEMARNAT. Article 4 of RI-SEMARNAT reads: “[t]he representation, processing and resolution of the
matters relevant to the Secretariat originally corresponds to the Secretary, who, for the better distribution
and development of the work, shall be able to confer his delegable faculties to subordinate public servants,
without prejudice to their direct exercise, for which he shall issue the related agreements that shall be
published in the Official Diary of the Federation.” HH-0001, Reglamento Interior de la Secretaria de Medio
Ambiente y Recursos Naturales, publicada en el Diario Oficial de la Federacién, 26 November 2012 (“RI-
SEMARNAT”), art. 4 (free translation; emphasis added). In its original Spanish, that regulation reads:
“[c]lorresponde originalmente al Secretario, la representacion, tramite y resolucion de los asuntos de la
competencia de la Secretaria, quien podra, para la mejor distribucién y desarrollo del trabajo, conferir sus
facultades delegables a servidores publicos subalternos, sin perjuicio de su ejercicio directo, para lo cual
expedira los acuerdos relativos que se publicaran en el Diario Oficial de la Federacion.” (emphasis added).
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evaluated under the environmental impact assessment procedure (PEIA). This is
a responsibility that the Secretary cannot wash his hands of or disconnect from. 232

The Secretary must be assisted by the Undersecretary of Environmental
Protection Management and the General Director of the DGIRA, among other
officials,?3® and can delegate some powers to these subordinate public servants,
including approval of MIAs. This is without prejudice to the Secretary’s right to
directly exercise those powers.

However, the Secretary remains responsible for all matters undertaken by
SEMARNAT,?34 regardless of how the work is delegated or distributed, which
implies the need for supervision of and communication with the Undersecretaries
and Directors, and participation in their work.

Critically, the DGIRA (which Mexico says was responsible for the Denial of the
MIA)2% is not an independent authority, but instead is an administrative unit of
SEMARNAT, with its powers vested in the Secretary and Undersecretary.?3¢ As
such, the Director General and others within the DGIRA are subordinates of that
Undersecretariat and must follow instructions given by the Secretary or
Undersecretary.?’

The General Director of the DGIRA is required by law to coordinate with his
immediate superior on the resolution of matters within the DGIRA’s competence,
such as the evaluation and determination of MIAs.?3¢ The General Director and
other employees of the DGIRA report to the Undersecretary of Environmental
Protection Management and the Secretary of SEMARNAT and must follow their
instructions.?3®

As a matter of law (and practice), the DGIRA should therefore keep the Secretary
and Undersecretary informed about the evaluation of any significant MIA.240

SEMARNAT’s Secretary and Undersecretary have the power to confirm, modify, or
revoke MIA authorizations in connection to administrative appeals processes
(“recursos de revision”) that they are bound to resolve.?*® For instance, if

232
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234
235
236
237
238
239
240
241

Herrera ER2, 919 24, 29.

Herrera ER2, 919 17, 20.

Herrera ER2, 9191 17, 21, 23-24.

Respondent’s Counter-Memorial, 99 176-180.

Herrera ER2, 9 36.

Herrera ER2, 919 38-39.

Herrera ER2, 919 37-39.

Herrera ER2, 919 30-39.

Herrera ER2, 9 39.

Herrera ER2, 119 28(f), 42, 43(e); see also C-0014, LGEEPA, 5 June 2018, arts. 176, 179; FKB-0008, Ley Federal
de Procedimiento Administrativo, 18 May 2018, arts. 86, 91(IV), 92.
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92.

Undersecretary Garciarivas would have granted ExO’s review petition, it could
have formally approved ExO’s MIA.242

Thus, Mr. Pacchiano’s claim that he only learned about the Denial just before it was

issued?*3 is not credible. It also conflicts with_
- e

ordered by the Tribunal to do so0.24

In addition, the practical reality is obvious. The Secretary of SEMARNAT is appointed by
the President, and that brings natural authority. Further, Mr. Pacchiano acknowledges
that he had the power to fire_.247 Civil servants who can be
dismissed at the behest of a political appointee of a President typically follow the
instructions they are given. Mr. Pacchiano himself publicly declared in office that he
would deny or would have denied certain MIAs.?*® There can be no serious dispute that

if the Secretary had ordered the MIA to be denied, his orders would have been followed.

242
243
244
245
246
247
248

Herrera ER2, 9 42.
Pacchiano WS, 9] 41.

See Procedural Order No. 3, 23 April 2021, PDF p. 29.

Pacchiano WS, 919 18-20.

For example, as he was facing criticism over his handling of controversy stemming from SEMARNAT’s
approval of a controversial project located in Tajamar, Pacchiano declared: “We did not approve it, and
moreover, we would have never approved a project with those characteristics.” €-0397, “Rafael Pacchiano,
el ‘sexy’ y polémico funcionario cuestionado por la destruccion del manglar en Cancun,” Yahoo! News, 27
January 2016, p. 3 (free translation).
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94.

95.

96.

2. Ordering the Denial of the Project Served Mr. Pacchiano’s Political
Interests

_ Mr. Pacchiano gave a direct order to deny the

2016 MIA following a meeting at which Secretary Pacchiano claimed to have been

“insulted” by a representative of ExO,%*° which Mr. Pacchiano states never occurred.?*°

_I\/Ir. Pacchiano was worried about his political career as a Green

Ecologist Party politician (Partido Verde Ecologista de México, or “PVEM”), believing he
needed to prevent himself from being publicly associated with a so-called mining

project.?°?

In response, Mr. Pacchiano insists that “[i]t is false that my work at SEMARNAT was
affected by alleged political aspirations,”?>? adding that he “never had, nor [has] political
aspirations to get a popular representation office, nor of any other nature.”?>3 But Mr.
Pacchiano misses the point; political aspiration is not limited to seeking elected office.?>*

It also includes survival as a political appointee in a presidential administration.

As Undersecretary, Mr. Pacchiano had borne the brunt of significant public criticism levied
against the Pefa Nieto administration for its perceived handling of a variety of high-profile

environmental matters. This criticism placed his tenure in jeopardy and included:

a. In 2013, SEMARNAT was heavily criticized by a decision to remove the protected
status of Parque Nacional del Nevado de Toluca, including the legalization of five
illegal mines operating in the area.?® In 2016, significant public criticism
reemerged following SEMARNAT’s approval of commercial felling of trees in an
area covering 32.59% of the previously protected area.2>®
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252
253
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255

256

; see also C-0416, Email from D. De Narvaez to R. Goodden,
et al., re Oceanica Internal Report, 10 August 2016, p. 2; C-0405, Email from D. De Narvaez to J. Longley re
Richard, 22 March 2016.

Pacchiano WS, 9] 60.
; see also C-0416, Email from D. De Narvaez to R. Goodden, et al., re Oceanica
Internal Report, 10 August 2016, p. 2 (discussing Mr. Pacchiano’s political motives).

Pacchiano WS, Section B.1.

Pacchiano WS, 9] 10.

Pacchiano WS, 99 9-10.

C-0371, P. Martinez, “Se tolerara la mineria dentro del Nevado de Toluca,” Vanguardia MX, 20 November
2013.

C-0419, R. Vergara, “La cara oscura del Nevado de Toluca,” Proceso, 8 December 2016, p. 3.
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b. In 2014, copper mining company Buenavista del Cobre spilled 40 million liters of
copper sulfate and other toxic metals into the Sonora River in what became known
as one of the “worst environmental disasters in Mexican mining history.”?” In
2017, Mr. Pacchiano controversially authorized the closure of the program
designed to compensate those who suffered due to the toxic spill.?>® At the time,
as little as 10% of the designated compensation funds had been distributed to spill
victims.?>9 The Pefia Nieto Administration was heavily criticized for not delivering
on its compensation promises,?®® with allegations of public corruption gaining
political traction at the national level.?%?

C. Alsoin 2014, Peiia Nieto’s administration, and Mr. Pacchiano in particular, became
the subject of significant media criticism for their handling of the vaquita marina
crisis, in which poachers were estimated to have killed 90% of the population
between 2011 and 2017.%62

d. As Mr. Pacchiano has admitted,?% SEMARNAT also faced strong public backlash?®*
over its 2014 approval of a project for an open pit gold mine known as Los
Cardones—in the Sierra de la Laguna biosphere reserve, located within Baja
California Sur.2®> Local opposition was so strong that it led to road and airport
blockages in the area.?®® Environmentalists even marched to Baja California Sur’s
gubernatorial palace and blockaded SEMARNAT’s local offices.2®” This scandal was
publicly associated with Mr. Pacchiano. As one newspaper reported, “Rafael
Pacchiano, responsible for authorizations from [SEMARNAT], approved
controversial projects like Los Cardones, within areas of the Sierra de la Laguna
biosphere reserve. . . . In January 2014, the public servant [Pacchiano] declared
that mining ‘has been demonized’. Months later, in July, he gave green light to
the MIA of Los Cardones, in the municipality of La Paz, where exploitation via open
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C-0437, A. Villalobos, “Sonora: cuatro afios de maldicién minera,” Proceso, 6 August 2018 (free translation).
C-0436, REMAMX.org, “Hacen negocio con fondo para remediar ecocidio en Sonora,” Observatorio de
Conflictos Mineros de América Latina (OCMAL), 1 August 2018, p. 2.

C-0436, REMAMX.org, “Hacen negocio con fondo para remediar ecocidio en Sonora,” Observatorio de
Conflictos Mineros de América Latina (OCMAL), 1 August 2018, p. 2.

C-0437, A. Villalobos, “Sonora: cuatro afios de maldicién minera,” Proceso, 6 August 2018, p. 2.

C-0460, J. Del Real, “Corrupcidn tras el derrame en Rio Sonora,” ExpokNews, 16 August 2018, pp. 2-4.
Claimant’s Memorial, 9 113; C-0380, CEMDA Press Report, “Pefia Nieto, iMuévete por la vaquita marinal,”
CEMDA, 18 September 2014; C-0159, E. Malkin, “Before Vaquitas Vanish, a Desperate Bid to Save Them,”
The New York Times, 27 February 2017, pp. 2, 7.

Pacchiano WS, 9] 45.

C-0388, R. Ledn, “Reitera el gobierno de Baja California Sur rechazo al proyecto minero Los Cardones,” La
Jornada, 28 September 2015, p. 1.

C-0388, R. Ledn, “Reitera el gobierno de Baja California Sur rechazo al proyecto minero Los Cardones,” La
Jornada, 28 September 2015.

C-0376, “Ambientalistas de BCS protestan contra proyecto minero Los Cardones,” Observatorio de
Conflictos Mineros de América Latina (OCMAL), 12 May 2014, p. 1.
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98.

99.

pit mining is contemplated.”?%® Mr. Pacchiano evidently made this admission in
an attempt to ”blame"-for the decision,?®® but in so doing, he actually
makes Odyssey’s point: “once bitten, twice shy.” This experience demonstrates
just how sensitive Mr. Pacchiano must have been to the career-threatening
ramifications of being caught in the middle of an environmental issue as it
escalates into a perceived scandal.

This was the context in which Secretary Pacchiano was faced with the decision of whether
to approve the MIA. He must have quickly recognized the familiar pattern emerging when
the Project began to attract public criticism from environmentalists and fishermen. This
included the now-familiar concerns that the Project could harm whales and loggerhead
turtles.?’ For their part, fishermen argued that the sediment plumes generated by the

271

Project’s dredging activity would decrease fish productivity in the area. Some

fishermen also opposed all mining projects in Baja California Sur on principle.?”?

Although the Don Diego Project is a dredging project, in 2014, the local press branded the
Project a “marine mine,” inaccurately reporting unfounded fears as fact that it would

generate “toxic concentrations of heavy metals.”2”3

Given the public concerns raised by environmentalists and fishermen, and in the context
of significant criticism of his agency’s other decisions, Mr. Pacchiano showed himself

resistant to approving the Project as Undersecretary, expressly raising whales and turtles
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C-0386, A. Enciso, “Revisara Semarnat MIA de minera Don Diego en Baja California Sur,” La Jornada, 31
August 2015, pp. 1-2 (free translation; emphasis added). The original Spanish reads: “Rafael Pacchiano,
responsable de las autorizaciones de [SEMARNAT], aprobd proyectos controversiales como el de Los
Cardones, en dreas de la reserva de la biosfera Sierra la Laguna. . . . En enero de 2014 el funcionario
[Pacchiano] declard que la mineria ‘ha sido satanizada’. Meses mas tarde, en julio, dio luz verde a la MIA
de Los Cardones, en el municipio La Paz, donde se prevé una explotacion de tajo a cielo abierto.”
Pacchiano WS, 9] 45.

C-0381, “Minera marina en Comondu elevaria concentraciones toxicas del lecho ocednico,” BCS Noticias, 5
November 2014, pp. 1-2 (emphasis added); see also C-0391, Asociacion Interamericana para la Defensa del
Ambiente, “Mina Don Diego: experimentando con el patrimonio natural de México,” Animal Politico, 8
December 2015, pp. 3-6.

C-0381, “Minera marina en Comondu elevaria concentraciones toxicas del lecho ocednico,” BCS Noticias, 5
November 2014, pp. 1-2.

C-0461, SPDNoticias.com, “En BCS pescadores protestan contra minera submarina,” Observatorio de
Conflictos Mineros de América Latina (OCMAL), 13 April 2018, p. 1.

C-0381, “Minera marina en Comondu elevaria concentraciones toxicas del lecho ocednico,” BCS Noticias, 5
November 2014, p. 2 (free translation).
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101.

102.

as political (rather than scientific) issues about which he was concerned at a 2014 meeting

with ExO representatives.?’*

That Mr. Pacchiano was sensitive to potential political opposition to the Project is
evidenced by his asking Odyssey to produce letters of support from CONAPESCA, the
government of Baja California Sur, and representatives from local fisheries.?’> Of course,
as recognized by Mr. Herrera, submitting letters of support as a prerequisite to approving

a Project does not form any part of the legal requirements for a MIA authorization.?’®

In his witness statement, Mr. Pacchiano denies that he ever requested these letters of
support,?’” and Respondent dismisses Dr. Lozano’s witness statement as “hearsay.”?’®
However, the contemporaneous evidence supports Dr. Lozano’s testimony. Specifically,
in an email exchange between Mr. Ancira, Mr. Ancira’s personal assistant, and Gregory

Stemm, the latter asked:?”°

The question | was trying to ask was whether Pacchiano from
SEMARNAT was still requiring the three letters from:

- The Governor of the State of Baja Sur
- The Mayor of Comandu [sic]
- INAPESCA

You may recall that when Pacchiano asked us to withdraw the MIA
in June, he told us we needed letters from those three people in
order to approve the MIA.

My question is whether we still need the letters, and if so, whether
there is anything we should be doing on the Odyssey side to help
get them?
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Claimant’s Memorial, 9 118; Lozano WS1, 9 29.

Lozano WS1, 919 41-42.

Herrera ER1, 9] 59.

Pacchiano WS, 9] 64.

Respondent’s Counter-Memorial, 9 494.

C-0389, Email chain between G. Stemm and R. Jaime Barrera re Question for Alonso, 21 October 2015, p.
2.
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103.

After Mr. Pacchiano was named Secretary of SEMARNAT in August 2015,28 the agency
he now led continued to be dogged by environmental scandals, including the worsening
vaquita marina crisis.?®? The political impact was far-reaching, with President Pefia Nieto
himself traveling to Baja California Sur in April 2015 to address the crisis, promising to
provide resources to address the illegal fishing activities contributing to the vaquita’s
endangerment.?®® Although he promised to increase federal patrols to address illegal
fishing activities, Mr. Pacchiano was singled out in relation to this controversy for refusing
to implement a permanent gillnet ban in line with the main recommendations of

conservationists.28
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284

C-0167, A. Ortega Rubio, “Mexican Natural Resources Management and Biodiversity Conservation,”
Chapter 3 (2018), pp. 83-85; C-0132, “Nombran a Rafael Pacchiano Alaman secretario de Semarnat,” El
Imparcial, 27 August 2015.

C-0387, C. Moreno, “La vaquita marina sigue en peligro,” Periodistas en Espafiol, 23 September 2015.
C-0387, C. Moreno, “La vaquita marina sigue en peligro,” Periodistas en Espafiol, 23 September 2015, p. 3.
While Pefia Nieto promised citizens that his administration was developing a country-wide support system
to address the vaquita crisis—including new technology, 30 ocean patrols, 19 coastal patrols, and 71
interceptor patrols—the administration later reneged, saying they did not have the resources to do so.
C-0159, E. Malkin, “Before Vaquitas Vanish, a Desperate Bid to Save Them,” The New York Times, 27
February 2017, p. 7.
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106.

107.

That the vaquita risked becoming extinct under the watch of Mr. Pacchiano, a member of
the PVEM,?® did not go unnoticed. Indeed, as one news article remarked, “[t]he period
in which the vaquita marina has suffered its strongest decline coincides with the arrival

of . .. the [PVEM] to SEMARNAT.” 286

In parallel, the United States government announced in August 2015 that it was
considering imposing an embargo of Mexican fisheries products as a result of turtle

deaths from fisheries bycatch.?®’

Not long thereafter, in early 2016, Mexico City reached air quality levels so low that
pollution containment measures had to be activated for the first time in 11 years, leading
to further criticism of the government.?88 Mr. Pacchiano was again singled out for
criticism here, too, with one editorialist stating that he had “clearly insufficient credentials

to take control of environmental policies in a country that contaminates everything.” 28

Also in the first quarter of 2016, Mr. Pacchiano became “the controversial figure” behind
the Tajamar real-estate wetlands controversy, in the Mexican state of Quintana Roo,
where environmentalist groups criticized SEMARNAT for not invalidating the
authorization to raze 50 hectares of wetland.?®® Secretary Pacchiano tried to distance
himself from this project, which was approved in 2005, saying: “we would not authorize

it, indeed, a project with these characteristics, we never would have authorized it.”?°!
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C-0167, A. Ortega Rubio, “Mexican Natural Resources Management and Biodiversity Conservation,”
Chapter 3 (2018), p. 83; C-0397, “Rafael Pacchiano, el ‘sexy’ y polémico funcionario cuestionado por la
destruccién del manglar en Cancun,” Yahoo! News, 27 January 2016, pp. 2-3.

C-0421, I. Lira, “La agonia de la vaquita marina se acelerd con el PVEM en Semarnat, acusan Greenpeace y
especialista,” SinEmbargo, 21 March 2017, p. 1 (free translation).

C-0129, E. Godoy, “México, en riesgo de un embargo pesquero por tortugas caguama,” Proceso.com, 14
August 2015; see also Claimant’s Memorial, 9 136.

C-0403, Associated Press, “Ciudad de México suma cuatro dias en alerta por contaminaciéon,” The New York
Times, 17 March 2016.

C-0415, C. Requena, “Contaminacion politica,” El Economista, 17 April 2016, p. 1 (free translation).
C-0397, “Rafael Pacchiano, el ‘sexy’ y polémico funcionario cuestionado por la destruccion del manglar en
Cancun,” Yahoo! News, 27 January 2016, p. 1; see also C-0398, A. Aguirre, “éEcocidio en Tajamar?,” El
Economista, 27 January 2016.

C-0399, M. Ureste, “Las 10 claves que debes saber sobre el conflicto ecoldgico por el Manglar Tajamar,”
Animal Politico, 29 January 2016, p. 6; C-0396, “Nunca hubiera autorizado un proyecto como el Malecén
Tajamar, dice el titular de la Semarnat,” Animal Politico, 26 January 2016, p. 1; C-0397, “Rafael Pacchiano,
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109.

110.

Given these political headwinds, it is easy to see why Mr. Pacchiano, the politically
appointed head of SEMARNAT, would have found it expedient to overrule the scientific
staff and order them to “find a reason” 22 to deny the MIA. DGIRA employees were thus
forced to resort to inventing a justification in the form of an unacceptable risk to Caretta

caretta turtles.??? But,_ as well as by the available

scientific evidence, this was not a valid technical reason to deny the Project.

After the 2016 Denial, ExO filed a review petition before SEMARNAT for the agency to
reconsider the decision.?®* As this petition went nowhere with SEMARNAT, ExO was
forced to appeal to the TFJA.2%° After the TFJA annulled SEMARNAT’s initial decision and
turned it back to SEMARNAT, Mr. Pacchiano evidently continued to believe that,
politically speaking, he had more to lose than to gain from approving the Project. In
addition to the controversies described above, Secretary Pacchiano was then leading talks
with fishermen from Baja California Sur, Sonora, and Sinaloa, who were protesting the
creation of a protected refuge in the Gulf of California that would curtail fishing activity.2%
With the conflict branded as a battle between “[flishermen against environmentalists,”2°’

the last thing he would have wanted to do was antagonize either of the parties further,

and here he was faced with approving a dredging project publicly opposed by both.

What is more, the teporingo, a rabbit endemic to Mexico, was reported by some
newspapers to have become extinct under Mr. Pacchiano’s watch in September 2018.2%®
The Pefia Nieto administration, and SEMARNAT in particular, was accused of not having

done enough to save the teporingo, which had been endangered for some years, with
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el ‘sexy’ y polémico funcionario cuestionado por la destruccién del manglar en Cancuin,” Yahoo! News, 27
January 2016, p. 3.

Claimant’s Memorial, 99 156-159.

Claimant’s Memorial, 99 160-163.

C-0439, A. Olazabal, “Confirma Gobernador reunidn entre pescadores y Secretario de Medio Ambiente y
Recursos Naturales,” Noroeste, 15 August 2018.

C-0431, H. Takahashi, “El espectador — El Santana del mar,” El Sol de México, 23 July 2018, p. 1 (free
translation).

C-0442, “El teporingo, especie endémica de México, se ha extinguido, informa la UAEM; se adelanté a la
vaquita,” SinEmbargo, 28 September 2018.
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112.

113.

environmentalists again calling out Mr. Pacchiano personally, complaining that his tenure

at SEMARNAT had been “a dark night for the environment in Mexico.”2%

At the same time, Mr. Pacchiano’s wife, Alejandra Lagunes, was running for the Senate
on the pro-environment PVEM platform (a seat which she eventually won).3%° The risks
that approval of the Don Diego Project could have caused her candidacy would have been
obvious, particularly given that she and Mr. Pacchiano were a very well-known political

couple.301

Secretary Pacchiano also faced political pressure from the legislative branch when, in
September 2018—just before the teporingo’s extinction was publicly reported—Senator
Victor Manuel Castro Cosio introduced a point of agreement to request that SEMARNAT
deny permits for Don Diego and another project.3%2 Senators Maria Guadalupe Saldafia

305

Cisneros,3®® JesUs Lucia Trasvifia Waldenrath,3** and Castro Cosio3® all exhorted

SEMARNAT to deny the Project.

Faced with a plethora of political landmines, Mr. Pacchiano was apparently so determined
to burnish his environmental credentials with the public that he was willing to violate

Mexican law by publicly announcing that the Don Diego Project would be again denied in

306

advance of the actual decision,3% stating:3%’
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C-0442, “El teporingo, especie endémica de México, se ha extinguido, informa la UAEM; se adelanté a la
vaquita,” SinEmbargo, 28 September 2018, p. 6.

C-0429, Huffington Post México, “Estos son los 32 politicos que llegardn como ‘pluris’ al Senado,” Excélsior,
7 July 2018, p. 4.

C-0395, S. Rosagel, “Rafael Pacchiano: de ‘Juanito’ a titular de la Semarnat,” SinEmbargo, 25 January 2016.
C-0440, Proposicidon con Punto de Acuerdo por la que se Exhorta a la SEMARNAT a Negar Cualquier
Autorizacion a los Proyectos Denominados Los Cardones y Don Diego en el Estado de Baja California Sur,
Saldn de Sesiones del Senado de la Republica, 6 September 2018.

C-0443, Intervention of Sen. Maria Guadalupe Saldafia Cisneros, 6 December 2018.

C-0444, Intervention of Sen. Jesus Lucia Trasvifia Waldenrath, 6 December 2018.

C-0441, Intervention of Sen. Victor Manuel Castro Cosio, 6 September 2018.

Claimant’s Memorial, 99 167-168, 171-172; Herrera ER1, 99 89-91. This does not square with Pacchiano’s
assertion that, while he was Undersecretary and later Secretary, he “always conduct[ed] [himself] according
to the law and in strict observance of the regulations that govern the actions of public officials.” Pacchiano
WS, 9 8.

C-0174, Transcript of Pacchiano Public Statements, September 2018 (emphasis added); C-0176, Los Cabos,
September 2018.
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114.

115.

116.

117.

Regarding the status of the mining of Don Diego, they [ExO] filed

an environmental impact a while ago, this was refused and they

requested a revision of this decision before a tribunal. A judge

determined that the Secretary should reissue a new resolution and

it is being drafted in the same sense as the original one, that is to

deny it.
Mr. Pacchiano claims this statement was taken out of context, 3% but the meaning is plain:
he wanted it to be publicly known that he would not allow SEMARNAT to approve the

Project.

Beyond his own public affirmations, Secretary Pacchiano also ordered SEMARNAT to
inform the media that the Project would be denied. Indeed, both the La Crdnica de Jalisco
article and the Excélsior article refer to a “tarjeta informativa” sent to the news outlets
by SEMARNAT. The “tarjeta informativa” stated that “Semarnat will comply with the
tribunal’s order with the conviction that said project represents a threat to the integrity
of the ecosystem, and therefore it will reinforce the technical and scientific grounds to

confirm the original resolution, in other words, to deny the authorization.”3%°

Mr. Pacchiano now questions the reliability of these articles, notwithstanding the fact that
they corroborate each other on a contemporaneous basis. This is why Odyssey requested
the production of those tarjetas informativas, which the Tribunal duly granted.31°
However, Respondent has failed to produce those documents, saying that “[t]he
documents . . . were sought exhaustively within SEMARNAT, particularly in the DGIRA.

However, there were no documents.”31

Secretary Pacchiano further directed SEMARNAT to publicize the Second Denial of the
Don Diego Project and promoted the story on his own and SEMARNAT's Twitter

accounts.312 Mr. Pacchiano now claims that “it was common for me to share or ‘retweet’

308
309

310
311
312

Pacchiano WS, 9] 75.

C-0171, E. Méndez, “Negardn dragado de arena en Ulloa; resolucién de la Semarnat,” Excelsior, 19 April
2018, p. 2 (free translation); C-0173, A. Cruz, “Insistird Semarnat en frenar proyecto minero submarino en
BCS,” Cronica Jalisco, 20 April 2018, p. 2 (free translation).

See Procedural Order No. 3, 23 April 2021, PDF p. 35.

Letter from Mexico to Cooley Transmitting Document Production, 18 May 2021, p. 3 (free translation).
Claimant’s Memorial, 9 167-168, 171-172, 177-178.
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publications from SEMARNAT.”313 Yet he fails to disclose that he had never before re-
tweeted any other MIA approval or denial in the past. This public-facing activity, of
course, had the clear purpose of capitalizing on the political gain that he must have
expected from being personally associated with the Denial, particularly in light of the

overwhelming environmental controversies personally attributed to him.

118. As noted above,3!* Respondent has produced no documentary evidence to support its
contention that SEMARNAT’s Denial of the MIA was driven by anything else but Mr.
Pacchiano’s personal, political motivations. Its only evidence is the self-serving statement

of Mr. Pacchiano himself, which is demonstrably false in key respects.

a. For example, Mr. Pacchiano suggests that he first became acquainted with the
Don Diego Project in August 2014.31> However, contemporaneous documentary
evidence confirms that Mr. Pacchiano was personally actively engaged in
organizing meetings and making introductions in connection with the Don Diego
project several months earlier. An email Mr. De Narvaez sent to Mr. Pacchiano on
29 May 2014 states:316

Esteemed Undersecretary Pacchiano:

| write to update you in our progress with CEMDA, after the very
positive meeting we had in your office last Monday. Many thanks
for your important intervention in organizing that meeting and for
your cooperation and kindness in introducing us to Lic. Alanis.

Likewise this exercise could reduce by some proportion the media
battles that all these projects entail by their nature, by being able
to explain the realities of the project and its limited impact on the
regional ecosystems.

Abusing your kindness, | wanted to ask if in your opinion, after this
meeting with CEMDA and incorporating their comments and

313 Pacchiano WS, 9 76.

314 See supra, ) 64.

315 Pacchinao WS, 99 54-57.

316 C-0377, Email from D. De Narvaez to R. Pacchiano, C. Curi re Reunion con CEMDA, 29 May 2014, pp. 1-2

(free translation; emphasis added).

49



119.

120.

recommendations, could we think about submitting the MIA
already?

We await your comments and again | wanted to thank your very
good management in organizing this coming together which has
allowed us to demonstrate the truths and benefits of our project.

b. Mr. Pacchiano further claims he never requested that ExO withdraw and re-submit
its MIA with letters of support during his 18 June 2015 meeting with Mr. Ancira.3!’
This is contradicted by email between Mr. Stemm and Mr. Ancira’s private
secretary, Rocio Jaime Barrera, in which Mr. Stemm recalls that Mr. Pacchiano had
requested that Mr. Ancira withdraw the 2014 MIA and resubmit it alongside
letters of support from Baja California Sur, the mayor of Comondu, and
INAPESCA.318

_"319 This statement is gravely misleading because, with it, Mr.
-. _.321 Consistent with its approach throughout the

Counter-Memorial, Mexico uses this demonstrably false claim by Mr. Pacchiano to
distract from the testimony that demonstrates his true motivation for substituting the

opinion of SEMARNAT’s scientific experts with his own.

D. Mexico’s Own TFJA Confirmed SEMARNAT’s Denial of Due Process

In response to Odyssey’s evidence of SEMARNAT’s rebuke by the TFJA, Mexico erects a
strawman argument, suggesting that Odyssey is arguing that the TFJA ordered SEMARNAT

317
318

319
320
321

Pacchiano WS, 9] 64.

C-0389, Email chain between G. Stemm and R. Jaime Barrera re Question for Alonso, 21 October 2015, pp.
1-2. Moreover, Secretary Pacchiano met with ExO yet again on 31 January 2017. This was after the COP13
conference and, consequently, after a period of heightened media scrutiny regarding the environment.
During that meeting, he expressed that he would prefer to resolve ExO’s MIA through a review petition
rather than a proceeding before the TFJA. (Lozano WS2, 9 26-27; see also C-0416, Email from D. De
Narvaez to R. Goodden, et al., re Oceanica Internal Report, 10 August 2016, p. 2.)

Pacchiano WS, 9 8, fn. 1.

C-0334, TFJA’s Decision, 23 November 2018, p. 16.

See infra Section Il1.B.
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121.

to approve the MIA.322 Odyssey never argued that. Odyssey correctly summarized the
TFJA's ruling as follows: “[t]he TFJA ruled, in conclusion, that SEMARNAT should re-
analyze the entirety of ExO's MIA and provide a scientifically-grounded and properly

reasoned decision within four months.”323

In doing so, the TFJA also admonished SEMARNAT for its manifestly unfair treatment of
ExO during the review petition process. As previously explained, SEMARNAT refused to
consider the Technical and Scientific Report attached to ExO’s Review Petition on the
grounds that there were discrepancies with the identities and number of people who
intervened in its elaboration.3?* SEMARNAT also discarded ExQO’s expert report on marine
biology because it was elaborated by foreign experts.3?> With respect to both, the TFJA

explained that “such conduct by the respondent authority constitutes an arbitrary

action violating the norms of due process, to [ExO’s] prejudice.”3?® The reasons given by

SEMARNAT for dismissing both were so contrived that the TFJA addressed each briefly

but decisively:

a. SEMARNAT disregarded the Technical and Scientific Report allegedly because John
Opperman’s name did not match that on his passport and because there was a
discrepancy with the number of authors.??” The TFJA dismissed both reasons,3?®
noting that Mr. Opperman’s passport signature was identical to that submitted in
the Technical and Scientific Report.3?° Additionally, the TFJA explained:33°

... [l]tis clearly observable that the authority was fully enabled, in
the case of doubt about the authenticity of a private document,
as is the case, to request a comparison of signatures, letters or
fingerprints, in order to corroborate their authenticity.

322
323
324
325
326
327
328
329
330

Respondent’s Counter-Memorial, 919 360-362.

Claimant’s Memorial, § 165.

Claimant’s Memorial, 9 162; C-0170, TFJA Ruling, 21 March 2018, pp. 196-198.
Claimant’s Memorial, 9 162; C-0170, TFJA Ruling, 21 March 2018, pp. 197, 200.
C-0170, TFJA Ruling, 21 March 2018, p. 201.

C-0170, TFJA Ruling, 21 March 2018, pp. 196-198.

C-0170, TFJA Ruling, 21 March 2018, pp. 201-203.

C-0170, TFJA Ruling, 21 March 2018, p. 201.

C-0170, TFJA Ruling, 21 March 2018, p. 203 (free translation).
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b. With respect to the expert report on marine biology, the TFJA did not mince its
words, either:33!

Por lo tanto, le asiste la razon a la parte actora en el sentido que la
autoridad vulneré su derecho al debido proceso, ya que en relacién
a la prueba pericial ofrecida por la recurrente, la autoridad ordené
su desechamiento hasta el momento en el que resolvié el recurso
de revision interpuesto por ésta; no obstante que, en términos de
las disposiciones que regulan la tramitacién y substanciacion del
citado medio de defensa, debié haber tramitado y en su caso,
desahogado las pruebas correspondientes, conforme a derecho
procediera.

Ademads de lo anterior, debe resaltarse que el desechamiento
efectuado por la autoridad demandada respecto de la prueba
pericial en materia de biologia marina, en si mismo resulta ilegal,
puesto que la autoridad demandada al aportar los motivos y
fundamentos en los que basd dicho desechamiento, sefald al
respecto que su decisién obedecid a que los peritos designados por
la parte actora son de nacionalidad extranjera, y que por lo tanto
carecen de los requisitos previstos en los articulos 15, 17, 23, 24,
25 primer parrafo, 26 y 29 de la Ley Reglamentaria del articulo 52
Constitucional, para poder ejercer la profesidon que se refiere, sin
ofrecer los elementos de motivacion que la llevaron a concluir
que dichas personas, efectivamente tenian nacionalidad
extranjera, y que por ello incumplian con las exigencias para el
ejercicio de la profesion implicada en las materias sobre las que
versa la prueba pericial de mérito.

331

C-0170, TFJA Ruling, 21 March 2018, p. 208. In English, this passage reads: “Therefore, reason assists the
acting party in the sense that the authority violated its right to due process, given that, in relation to the
expert report offered by appellant, the authority ordered it dismissed at the moment in which it resolved
the review petition filed by [the appellant]; notwithstanding that, in terms of the dispositions that regulate
the processing and substantiation of the referenced means of defense, it should have processed and, if
appropriate, provided the corresponding proof, according to what the law dictates. Besides the foregoing,
it must be highlighted that the dismissal effectuated by the authority with respect to the expert report on
the subject of marine biology is by itself illegal, because the sued authority, when explaining the motives
and foundations on which it based this dismissal, indicated in that respect that its decision was due to the
fact that the experts designated by the acting party are foreign nationals, and that therefore they lack the
requirements contemplated in articles 15, 17, 23, 24, 25 first paragraph, 26 and 29 of the Regulating Law
of the 5™ article of the Constitution to be able to exercise the profession referred to, without providing the
motivating elements that led it to conclude that said persons were effectively foreign nationals, and that
therefore they violated the requirements for the exercise of the profession implicated in the subjects which
the merits expert report discusses.” (free translation).
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122.

123.

124.

E. Dredging Is an Established Process, and Odyssey Had Enlisted World-Class
Dredging and Environmental Experts to Help Develop Its Dredging Operations
and Protect the Environment

It is Mexico’s case, based on the evidence of WGM, that the Project involves novel
production concepts and unproven technology and on this basis was properly rejected.332
This argument formed no part of the 2016 and 2018 Denials. It appears to be based on
WGM'’s peculiar suggestion that the marine dredging techniques proposed by the Project

had not been used in conventional (i.e. terrestrial) phosphate mining.333

In making these assertions, Respondent neither challenges nor engages with any of

Claimant’s factual or expert evidence confirming that the proposed dredging and

processing would have used standard techniques utilized in many comparable projects.

Deltares concludes that the Project uses proven technology with well-established

techniques to minimize potential environmental impact, stating:

a. “Deltares supports the evaluation, reasoning and conclusions on the technical and
operational feasibility of the phosphate sands extraction process. The approach

proposed is a well-established work method, using a Trailing Suction Hopper
Dredge (TSHD) with well-tested techniques to minimize environmental impact.”334

b. “...[T]railing suction hopper dredging can also be considered a standard, mature
and proven technology in offshore mineral extraction and deeper waters.”33°

Dr. Selby—who has decades of operational management experience in the dredging
industry and spent many years directly responsible for marine mineral resource
management and operations in the UK33¢—has provided expert testimony evaluating the
methodology and technical feasibility of the Project’s dredging and processing concepts,

as well as assessing the reasonableness of the production rate, cost, and timeline

332
333

334
335
336

Respondent’s Counter-Memorial, § 696; WGM ER, 99 102-110.

WGM ER, 9 102. As discussed in Section V.C.3(b)(i)-(ii), the dredging and separation technologies used in
the Don Diego Project have been used around the world for decades, if not longer. With respect to
phosphates specifically, Phosphate QP Glen Gruber notes that dredging, particle sizing, and processing on
vessels dates back to at least to the 1890s, with phosphate river pebble mining. (Second Expert Report of
Glenn Gruber, dated 29 June 2021 (“Gruber ER2”), pp. 10-11.) Phosphate major The Mosaic Company uses
dredging in its Wingate mine, located in Florida. (Gruber ER2, p. 11.)

Deltares ER1, Summary, p. 5.

Deltares ER1, Section 3.5, pp. 16-17.

Selby ER1, 919 6-9.
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126.

337 That evidence is unchallenged (and unmentioned) in Respondent’s

estimates.
Counter-Memorial. As part of his evidence, Dr. Selby notes that “[d]redging is a well-
established technology,”338 and “the Project is directly analogous to other marine sand
extraction that occurs elsewhere in the world,”3*° concluding, after a detailed analysis,
that “the proposed utilisation of a TSHD for the Don Diego Phosphorite Project is
consistent with numerous, proven applications for the dredging of similar deposits, at
similar production rates, operating in similar conditions around the world.”34°

Dr. Newell, the Project’s Chief Scientist,34' and Mr. Bryson, Odyssey’s engineering Project

Manager and principal mining engineer,3*2

give similar, corroborative testimony. Dr.
Newell stated, for example, that “[t]railing suction hopper dredgers have a long history
and have been widely used in Europe, the United States and elsewhere, often in
environmentally sensitive locations, and often in accordance with strict environmental
standards and expectations. This means there is a lot of knowledge as to how to dredge
with minimal environmental impact. The Project drew on best practices from that
experience.”3* Mr. Bryson explains the engineering concepts in detail, emphasizing that
the approach was to use “proven, well-understood dredging technology.”3** The
evidence of Dr. Newell and Mr. Bryson is also unchallenged. In his Second Expert Report,
Mr. Fuller testifies that “[t]he Project flowsheet is based on commercial off-the-shelf

(COTS) technologies and equipment,”3*> adding that the “processing operations and

technologies proposed for the Project are well understood.” 346

Respondent and WGM also ignore the fact that dredging operations would have been

conducted by Royal Boskalis group and would have benefitted from Boskalis’ dredging

337
338
339
340
341
342
343
344
345
346

Selby ER1, Section VI.

Selby ER1, 9 96.

Selby ER1, 9 96.

Selby ER1, 9 103.

Newell WS, q 3.

Bryson WS1, q 2.

Newell WS, q 23.

Bryson WS1, q 130.

Second Expert Report of Lomond & Hill, dated 29 June 2021 (“Lomond & Hill ER2”), q 3.1.
Lomond & Hill ER2, 9 3.5.
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and processing experience and capabilities (and, as Dr. Newell notes, their “successful

record of environmentally sustainable dredging”3*’).

a. Dr. Selby states:3%®

Boskalis is one of the largest marine contractors, with a strong
reputation for delivery of dredging and infrastructure projects in a
wide range of marine environments around the world. Boskalis has
over 10,000 employees, 700 vessels and floating equipment and a
turnover of €2.6 billion as of 2019. Boskalis partnered with
Odyssey on the Don Diego Project and has provided dredging,
discharging and production advice.

... By selecting Boskalis as a partner, there is a clear benefit to the
Don Diego Project arising from Boskalis’ real-world, diverse and
practical operational experience leading directly to an increased
level of confidence in the Project.

b. Mr. Bryson discusses Boskalis’ experience and capabilities in materials processing
at length,3% citing, for example, their acquisition of one of the world’s leading
materials processing companies and various projects wherein Boskalis had
processed dredged sediment.3>°

C. Mr Fuller states that “Boskalis’s mining method is based on its standard and
proven dredge technologies.”3>!

Finally, as discussed in further detail below, dredging and on-vessel particle sizing has
been used in phosphate extraction and processing in Florida for over 100 years,3>? and
such dredging continues today,3>® contrary to WGM'’s statement that it has not been

deployed in terrestrial settings.3>*

347
348
349
350
351
352
353
354

Newell WS, q 17.

Selby ER1, 99 91-92.

Bryson WS1, 99 32-39.

Bryson WS1, 9 32-34.

Lomond & Hill ER2, 9 3.6(c).

Gruber ER2, pp. 10-11; Lomond & Hill ER2, 9] 3.6(a).
Gruber ER2, pp. 10-11.

WGM ER, 9 102
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129.

JURISDICTION AND ADMISSIBILITY
A. Respondent’s Jurisdictional Objection Has No Merit

In its Memorial, Claimant sets out the basis for the Tribunal’s jurisdiction to determine its
claims against Mexico brought on its own behalf under NAFTA Article 1116 and on behalf
of ExO, its Mexican subsidiary which Odyssey indirectly majority owns and controls, under
NAFTA Article 1117.3%> Respondent does not dispute Odyssey’s standing under NAFTA
Article 1116 and has clearly accepted this Tribunal’s jurisdiction to hear Odyssey’s claims

under NAFTA Article 1116.3%

Mexico assumes in its Counter-Memorial that Odyssey’s claim in this arbitration is solely
on behalf of ExO pursuant to NAFTA Article 1117.37 Respondent further alleges that
Article 1116 and Article 1117 claims “cannot coexist”3°8 and that Odyssey must “clarify”3>
whether its claim was filed under Article 1116 or Article 1117. But this rationale
contradicts a long line of NAFTA cases wherein parties have been allowed to bring
proceedings under Articles 1116 and 1117 “concurrently.”3%° |n fact, several claimants
have done so in NAFTA Chapter 11 proceedings, without NAFTA Parties objecting.36!
Thus, Odyssey has standing to bring claims under both Articles 1116 and 1117 of NAFTA.

355
356

357
358
359
360

361

Claimant’s Memorial, 99 188-198.

See Respondent’s Counter-Memorial, Section Ill.A (limited to standing under Article 1117). In connection
with its decision on the Application for Interim Measures, the Tribunal likewise recognized that “the
jurisdictional objection filed by the Respondent is only partial, since it does not include the jurisdiction of
the Tribunal to hear the claim under Article 1116 of NAFTA,” and thus concluded that “its prima facie
jurisdiction is not under question.” Decision on the Claimant’s Request for Interim Measures, Procedural
Order No. 4, 25 May 2021, 1 51.

Respondent’s Counter-Memorial, 9] 622.

Respondent’s Counter-Memorial, 9] 621.

Respondent’s Counter-Memorial, 9] 622.

CL-0078, Mondev International Ltd. v. United States (ICSID Case No. ARB(AF)/99/2) Award, 11 October 2002,
91 86; CL-0123, William Richard Clayton, Douglas Clayton, Daniel Clayton, and Bilcon of Delaware, Inc. v.
Government of Canada (PCA Case No. 2009-04) Award on Damages, 10 January 2019, 99 381-383; CL-0019,
B-Mex, LLC and Others v. United Mexican States (ICSID Case No. ARB(AF)16/3) Partial Award, 19 July 2019,
99 126-128.

See CL-0198, Waste Management, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/98/2) Memorial,
29 September 1999, 119 2.2, 4.3; CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case
No. ARB(AF)/00/3) Award, 30 April 2004, 19 40, 83, 84; CL-0074, Methanex Corporation v. United States of
America (UNCITRAL) Final Award on Jurisdiction and Merits, 3 August 2005, Part Il, Chapter D, 99 29-30;
CL-0199, The Loewen Group, Inc. and Raymond L. Loewen v. United States of America (ICSID Case
No. ARB(AF)/98/3) Award, 26 June 2003, 9 9.
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With respect to NAFTA Article 1117, Respondent’s objection to Odyssey’s standing is half-
hearted at best. The evidentiary record, which Respondent completely disregards, firmly
establishes that Odyssey indirectly majority owns and exercises legal and de facto control

over ExO. This evidence includes, among other things:

a. Annex A to the Notice of Arbitration, submitted in accordance with Articles
1121(1) and 1121(2) of NAFTA, which contains Odyssey’s and ExQ’s consent to
arbitration and waiver of their right to initiate or continue any proceedings in a
court of law or before an administrative tribunal with respect to Mexico's
breaches of NAFTA (other than proceedings for injunctive, declaratory, or other
extraordinary relief not involving the payment of damages). The document is
signed by Mark Gordon both in his capacity as Odyssey’s CEO and then-President
and in his capacity as ExQO’s Vice President.

b. Claimant’s publicly-available Form 10-K Annual Reports, which clearly
demonstrate that Odyssey has held a controlling interest in ExO since 2013 and
that its consolidated audited financial statements include ExO.3¢2

c. A chart in the Memorial setting out Claimant’s shareholding structure and
demonstrating how its interest in ExO is held.3%3 This chart is discussed by Mr.
Gordon in his First Witness Statement3%* and supported by Certificates of the
Treasurer of ExO and Ocednica Resources S. de R.L. ("Ocednica”), which certify
that as of 29 March 2019, Oceanica holds 99.998% of ExO and is itself majority
held (53.89%) by Odyssey’s wholly-owned subsidiary, Odyssey Marine Enterprises,
Ltd.365

362

363
364
365

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020, pp. 4 (“Through our majority stake in Oceanica Resources S. de R.L.,, a Panamanian company
(‘Oceanica’), we control [ExO]”), 6 (“In February 2013, we disclosed Odyssey’s ownership interest, through
Odyssey Marine Enterprises, Ltd., a wholly owned Bahamian company (‘Enterprises’), in Oceanica
Resources, S. de R.L., a Panamanian company (‘Oceanica’), and Exploraciones Oceanicas, S. de R.L. de C.V.
(‘ExQ’)”), 17 (“Starting in 2013, we became the controlling shareholder of Oceanica. Our financial
statements thus include the financial results of Oceanica and its subsidiary.”), 35 (report from public
accounting firm stating the auditors “audited the accompanying consolidated balance sheet of Odyssey
Marine Exploration, Inc. and subsidiaries (the Company)”). See also C-0372, Odyssey Marine Exploration
Inc. Form 10-K for the period ending 31 December 2013, 17 March 2014, pp. 15, 46; C-0226, Exploraciones
Oceanicas Shareholder Registry, 18 February 2013, p. 7 (recording Ocednica’s 99.99% shareholding
interest).

Claimant’s Memorial, § 197.

Gordon WS1, q 7.

C-0183, Certificate of the Treasurer, ExO Stock Ownership, 29 March 2019; C-0184, Certificate of the
Treasurer, Oceanica Stock Ownership, 29 March 2019; C-0212, Certificate of the Treasurer, OMEX
Enterprises Stock Ownership, 29 March 2019; C-0211, Certificate of the Treasurer, OMEX Stock Ownership,
29 March 2019. See also R-0107, Odyssey Marine Exploration Inc. Press Release, 22 June 2015, p. 1, stating
that Odyssey controls ExO through its 54% ownership in Oceanica Resources.
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132.

133.

With no answer to this evidence, which stands uncontroverted and disposes of
Respondent’s jurisdictional objection, Respondent resorts to a tortured and erroneous

reading of the tribunal’s decision in the case of B-Mex v. Mexico.35®

Respondent’s
arguments on what constitutes ownership and control under NAFTA Article 1117 find no

supportin the text of the Treaty or in any of the cases construing it and should be rejected.

1. Respondent’s Analysis of NAFTA Article 1117 Is Flawed

NAFTA Article 1117 allows investors to bring claims on behalf of enterprises they directly
or indirectly own or control.3%” As explained by the tribunal in Waste Management I,
“Article 1117 deals with the special situation of claims brought by investors on behalf of
enterprises established in the host State. But it still allows such claims where the
enterprise is owned or controlled ‘directly or indirectly’, i.e., through an intermediate
holding company which has the nationality of a third State.”3®® Thus, the Waste
Management Il tribunal found it had jurisdiction over claims brought by a U.S. investor

on behalf of the Mexican enterprise that it indirectly owned or controlled.3%°

Citing B-Mex v. Mexico, Respondent contends that Odyssey’s 54% indirect shareholding
in ExO is not enough to establish control for purposes of NAFTA Article 1117.37° More
specifically, it relies on a single passage taken out of context in which the tribunal
observed: “the requisite share ownership that confers the legal capacity to control is not
necessarily 50% + 1 of the outstanding stock. What that threshold is will vary for each
enterprise, depending on what its by laws [sic] and/or the governing law provide for.”3"?
Notably, this passage is taken from a discussion of the term “owns” as it is used in Article

1117, not the concept of control.

366
367
368

369

370
371

Respondent’s Counter-Memorial, 9] 401.

CL-0081, NAFTA, art. 1117(1).

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 9 84.

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 9 85.

Respondent’s Counter-Memorial, 9] 401.

Respondent’s Counter-Memorial, § 401, citing CL-0019, B-Mex, LLC and Others v. United Mexican States
(ICSID Case No. ARB(AF)16/3) Partial Award, 19 July 2019, 99 198, 200-203.

58



134.

135.

136.

Contrary to Respondent’s claim, the B-Mex tribunal does not endorse (or even suggest)
that more than 50% ownership does not confer legal control. Rather, it found that under
Article 1117, “[t]here is no specific manner or form that ‘control’ must take.”3’? And in
the discussion that followed, the B-Mex tribunal endorsed the obiter in Agua del Tunari,
in which a majority determined: “in the circumstances of this case, where an entity has
both majority shareholdings and ownership of a majority of the voting rights, control as

embodied in the operative phrase ‘controlled directly or indirectly’ exists.”3”3

Tellingly, Respondent also studiously ignores the recent NAFTA award in Nelson v. Mexico
and its own position in that case. In Nelson, which Claimant discusses in its Memorial,3’*
the tribunal concluded (based on Mexico’s arguments) that an entity has corporate
control for purposes of Article 1117 when it owns “more than 50% of the shares in a
corporation.”3”> Mexico had specifically argued that, under Article 1117, control required
“[o]wnership of more than 50% of the shares in a corporation.”3’® The tribunal further
noted that the parties were in agreement that “majority ownership is a manner of legal

control for purposes of NAFTA Article 1117.”377

In addition, a number of tribunals have expressed the view that majority ownership of
the share capital—and the capacity to cast a majority of the votes that comes with it—is
not only circumstantial evidence of control, but even creates a “presumption of

control.”3’® As noted by the tribunal in Occidental v. Ecuador, this presumption that a

372

373

374

375

376

377

378

CL-0019, B-Mex, LLC and Others v. United Mexican States (ICSID Case No. ARB(AF)16/3) Partial Award, 19
July 2019, 9§ 212.

CL-0019, B-Mex, LLC and Others v. United Mexican States (ICSID Case No. ARB(AF)16/3) Partial Award, 19
July 2019, 9§ 217, citing CL-0153, Aguas del Tunari, S.A. v. Republic of Bolivia (ICSID Case No. ARB/02/3)
Decision on Respondent’s Objections to Jurisdiction, 21 October 2005, 9 264 (emphasis added).
Claimant’s Memorial, 9 196.

CL-0127, Mr. Joshua Dean Nelson v. The United Mexican States (ICSID Case No. UNCT/17/1) Final Award, 5
June 2020, 19 188, 198.

CL-0178, Mr. Joshua Dean Nelson v. The United Mexican States (ICSID Case No. UNCT/17/1) Respondent’s
Memorial on Jurisdiction, 13 June 2019, 919 68-69.

CL-0127, Mr. Joshua Dean Nelson v. The United Mexican States (ICSID Case No. UNCT/17/1) Final Award, 5
June 2020, 9 198.

CL-0155, Caratube International Oil Company v. Republic of Kazakhstan (ICSID Case No. ARB/08/12)
Decision on the Annulment Application of Caratube International Qil Company LLP, 21 February 2014,
255; see also CL-0180, Occidental Petroleum Corporation and Occidental Exploration and Production

59



137.

majority shareholder also controls the company “can only be rebutted if there are special
elements which create doubts about the owner’s control.”3”® Here, Respondent does not
seriously dispute that Claimant indirectly owns 54% of ExO, nor has it rebutted the

presumption of control that naturally follows from its majority holding.

2. Odyssey Indirectly Controls ExO and Is Thus Entitled to Bring a Claim
Under Article 1117 of NAFTA

The record evidence establishes that Claimant indirectly controls ExO and therefore has
standing to bring claims on ExO’s behalf under NAFTA Article 1117. In brief, this evidence

includes:

a. ExQ’s Shareholder Registry.3® This document shows that Oceanica has held
99.99% of ExO since 2013.

b. ExO’s Amended Articles of Association.3®! This document not only records that
Oceanica holds 99.99% of ExO, but also names Odyssey’s CEO, Mark Gordon as
ExO’s Vice President, and Odyssey’s Treasurer, Jay Nudi, as ExO’s Treasurer.

C. Certificates from ExQ’s Treasurer,38? QOcednica’s Treasurer,®®® Odyssey Marine
Enterprises, Ltd.s Treasurer,®®* and Marine Exploration Holdings, LLC’s
Treasurer.3®> These documents evidence that Odyssey indirectly controls ExO
through its 53.89% ownership interest of Ocednica. This holding structure is
mapped out in the chart at paragraph 197 of Claimant’s Memorial.

d. Odyssey’s Form-10-K Annual Report for the period ending 31 December 2019.3%¢
Form 10-K Annual Reports are governed by U.S. federal securities laws, are
required to be filed with the U.S. Securities and Exchange Commission, and are
publicly available. As relevant here, Odyssey’s Form 10-K states that Odyssey has
been “the controlling shareholder of Oceanica” since 2013, and therefore,

379

380
381
382
383
384
385
386

Company v. The Republic of Ecuador (ICSID Case No. ARB/06/11) Decision on Annulment of the Award, 2
November 2015, q 104.

CL-0180, Occidental Petroleum Corporation and Occidental Exploration and Production Company v. The
Republic of Ecuador (ICSID Case No. ARB/06/11) Decision on Annulment of the Award, 2 November 2015,
104.

C-0226, Exploraciones Oceanicas Shareholder Registry, 18 February 2013.

C-0057, Amendment to ExO’s Articles of Incorporation, 31 May 2013.

C-0183, Certificate of the Treasurer, ExO Stock Ownership, 29 March 2019.

C-0184, Certificate of the Treasurer, Oceanica Stock Ownership, 29 March 2019.

C-0212, Certificate of the Treasurer, OMEX Enterprises Stock Ownership, 29 March 2019.

C-0211, Certificate of the Treasurer, OMEX Stock Ownership, 29 March 2019.

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020.
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139.

Odyssey’s “financial statements . . . include the financial results of Oceanica and
its subsidiary.”38’

Respondent has made no effort to engage with this evidence whatsoever. Indeed, in its
Counter-Memorial, Respondent devotes a single sentence to discussing this proof, which
is limited to a baseless suggestion that statements in a public reporting document should

be discounted as "self-serving.”38 Respondent’s jurisdictional objection is not serious.

This notwithstanding, Claimant also submits further evidence that it indirectly owns and
controls ExO, which has been disclosed in the document production stage, as detailed

below:

a. ExO’s Minutes of its Annual General Meeting of Shareholders, dated 17 May 2019,
which show that Ocednica owned 99.99% of the shares in ExO when the
arbitration was commenced (and still does so);38°

b. Ocednica’s October 2015 and May 2020 public deeds, which confirm that Odyssey
Marine Enterprises Ltd. (Bahamas) owned 53.89% of Oceanica’s shares when
commencing this arbitration and retains a majority shareholding interest in
Ocednica;>*°

C. Odyssey Marine Enterprises Ltd. (Bahamas)’s Certificate of Shareholding, which
shows that Marine Exploration Holdings, LLC (US) owns 100% of the shares in
Odyssey Marine Enterprises Ltd. (Bahamas);3°! and

387

388

389

390

391

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020, pp. 4, 6, 17, 35; see also C-0372, Odyssey Marine Exploration Inc. Form 10-K for the period ending 31
December 2013, 17 March 2014, pp. 15, 53.

Respondent's Counter-Memorial, 9 403.

C-0447, Resolutions of the Annual General Meeting of Members of Members of Exploraciones Oceanicas,
17 May 2019, p. 1; Second Witness Statement of Mark Gordon, dated 29 June 2021 ("Gordon WS2"), q 47.
C-0390, Public Registry Deed for Oceanica Resources, S. de. R. L., 23 October 2015, pp. 4-5 (confirming the
ownership of the shares in the company and showing that Odyssey Marine Enterprises Ltd. held 54,000,000
of the participation quotas in the company on 23 October 2015); C-0450, Public Registry Deed No. 1,878 for
Oceanica Resources, S. de R. L., 15 May 2020, p. 8 (confirming that in May 2020, Odyssey Marine Enterprises
Ltd. continued to hold 54,000,000 shares; reference is made to the Spanish version of this document, as
the English version has a typographical error and mistakenly refers to 54,100,000 million shares.); C-0451,
Proof of Registration (Prueba de Inscripcion) of Public Deed no. 1,878, 29 May 2020. These documents also
confirm the numbers contained in Mr. Nudi’s certificate of ownership (C-0184), which was submitted
alongside Claimant’s Memorial and ignored by Respondent in launching its jurisdictional objection.
C-0368, Marine Exploration Holdings LLC Certificate of Shares, 17 April 2013, showing that Marine
Exploration Holdings LLC is the registered holder of the 500,000,000 issued shares in Odyssey Marine
Enterprises Ltd. There have been no changes to the ownership of any of the shares in the company since
this date. Marine Exploration Holdings, LLC (US), Odyssey’s wholly owned subsidiary, owns 100% of the
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141.

142.

d. Odyssey Marine Exploration Holdings, LLC (US)’s 2013 Certificate of Incorporation,
which shows that Odyssey Marine Exploration, Inc. owns 100% of the shares in
Marine Exploration Holdings, LLC (US).3%2

These documents further show that ExO is virtually fully (99.99%) owned by Oceanica,
and that Ocednica is indirectly majority-owned and controlled by Odyssey through its
wholly-owned intermediaries.?%® Odyssey’s majority ownership interest in Ocednica, held
through its wholly-owned subsidiary, Odyssey Marine Enterprises Ltd., also affords it

controlling voting rights in Oceénica.3%*

shareholding structure and the - voting power thus demonstrate conclusively that

Odyssey exercises indirect legal control over Ocednica and, in turn, over ExO.

Mexico asserts, without any evidence or explanation, that Odyssey does not have control
of ExO because it has “pledged the majority of its assets to MINOSA and to Monaco,” and

that “Claimant appears to have sold a substantial interest in this arbitration to the firm

392

393

394

395

shares in Odyssey Marine Enterprises Ltd. (Bahamas) which, in turn, holds 53.89% of the shares in Ocednica
(Panama), which ultimately holds 99.99% shares in ExO.

C-0369, Marine Exploration Holdings LLC Operating Agreement, 17 April 2013, p. 7, showing that Odyssey
Marine Exploration, Inc. has a 100% membership interest in Marine Exploration Holdings, LLC (US). There
have been no changes to the ownership of any of the shares in the company since this date. Odyssey
Marine Exploration, Inc. owns 100% of the shares in Marine Exploration Holdings, LLC (US), which owns
100% of the shares in Odyssey Marine Enterprises Ltd. (Bahamas), which, in turn, holds 53.89% of the shares
in Ocednica (Panama), which holds 99.99% of shares in ExO.

When Odyssey filed its Notice of Arbitration, Odyssey indirectly owned 53.89% of the shares of Oceanica.
C-0427, 2018 Subsidiaries of the Registrant; C-0445, 2019 Subsidiaries of the Registrant. See also Gordon
WS2, 9 47.

When this arbitration commenced in 2019, Odyssey Marine Enterprises Ltd. owned 54,000,000
participation quotas in Ocednica out of a total of 100,200,000 outstanding quotas (see C-0184, Certificate
of the Treasurer, Oceanica Stock Ownership, 29 March 2019; C-0390, Public Registry Deed for Oceanica
Resources, S. de R. L., 23 October 2015, p. 4; and C-0450, Public Registry Deed No. 1,878 for Oceanica
Resources, S. de R. L., 15 May 2020, p. 8). This gave Odyssey Marine Enterprises Ltd., a company that is
wholly indirectly owned by Odyssey Marine Exploration, Inc., a majority voting control over Oceanica as
confirmed by Panamanian law. See C-0385, Ley 4 que regula las sociedades de responsabilidad limitada, 9
January 2009, art. 36 (Article 36 of Law 4 regulating limited liability societies), which grants majority-owners
the power to make decisions: “The agreements among partners will be adopted by those who represent
the majority of the social capital.” (free translation); Gordon WS2, 9 47.

C-0370, DNA Ltd., Inc. Voting Proxy, 19 August 2013; Gordon WS2, 9 47.
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Poplar Falls LLC.”3% Not only is Mexico’s reasoning less than opaque; its allegations are
also baseless. None of MINOSA, Monaco, nor Poplar Falls currently have or have ever had
any authority to exercise control over ExO. Mexico’s allegations are answered by the
same publicly available documents it cites to elsewhere in the Counter-Memorial,

describing these transactions.3%”

Finally, Odyssey has also exercised de facto control over ExO since it was founded by
managing ExO’s day-to-day and strategic decisions and has always controlled ExQO’s
Board.3% For example, Mr. Gordon, Odyssey’s CEO, has sat as ExQ’s Vice President since
2013;3%° is currently the President of Ocednica and also served as Ocednica’s
Administrator,%% Mr. Gregory Stemm, Odyssey’s Chairman Emeritus, has sat as ExO’s
President since 2013; and Mr. Jay Nudi, Odyssey’s Treasurer, has sat as ExO’s Treasurer

since 2013.401

For the reasons delineated above, the Tribunal should find that Claimant has standing to
bring claims on behalf of ExO under NAFTA Article 1117 and dismiss Mexico’s

jurisdictional objection.

396
397

398

399

400

401

Respondent’s Counter-Memorial, 9] 405.

For example, all loans secured by Odyssey with Monaco, MINOSA, and others have been disclosed in
Odyssey’s 2019 10-K document (C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending
31 December 2019, 20 March 2020), which is repeatedly cited by Respondent while discussing these
transactions. (Respondent’s Counter-Memorial, 99 44-63.) None of these loans has altered Odyssey’s
indirect majority holdings in Oceanica.

According to ExO’s Articles of Incorporation, there are four seats in ExO’s Board. Three of these have been
occupied by individuals affiliated with Odyssey (Mr. Stemm, Mr. Gordon, and Mr. Nudi), and one by Mr. De
Narvaez, since 2013. See C-0057, Amendment to ExO’s Articles of Incorporation, 31 May 2013, p. 10.

In his capacity as Vice President, the shareholders of ExO have granted Mr. Gordon the capacity “to submit
to arbitration” on behalf of ExO, which further proves that Odyssey, through its CEO, Mr. Gordon, is entitled
to bring this claim on behalf of ExO. See C-0057, Amendment to ExO’s Articles of Incorporation, 31 May
2013, p. 10 (free translation); Gordon WS2, 9 47.

C-0450, Public Registry Deed No. 1,878 for Oceanica Resources, S. de R. L., 15 May 2020, pp. 10-11; Gordon
WS2, 9 47.

C-0057, Amendment to ExO’s Articles of Incorporation, 31 May 2013, p. 10; C-0447, Resolutions of the
Annual General Meeting of Members of Exploraciones Oceanicas, 17 May 2019, p. 6.
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146.

147.

B. The Testimony of_ Is Admissible and Credible

Odyssey has already identified the evidence that corroborates _
I s:V/ARNAT's handling of the MIA. %2

_403 Mexico has it backwards. That_ were willing

to provide sworn evidence that could be (and, indeed, has been) construed as anti-

Mexican—particularly in the current political climate—makes their testimony more, not

s, crecvlc. |

Nor is there even a scintilla of truth in Respondent’s outrageous accusation that Odyssey

plans to compensate any of its witnesses based upon the result in this case.*% -

N

has admitted,*%’ reimbursement for the time required to prepare a witness statement is

an accepted practice in international arbitration.%% It is also permissible under Mexican

402
403
404
405

406

407
408

See supra, 9 88.

Respondent’s Counter-Memorial, 99 208, 210, 421.
Respondent’s Counter-Memorial, 9 208.
Respondent’s Counter-Memorial, 99 424-425.

Respondent’s Counter-Memorial, 9 427.

See RL-0010, IBA Guidelines on Party Representation in International Arbitration, 25 May 2013, Guideline
25, p. 14 (“A Party Representative may pay, offer to pay, or acquiesce in the payment of: (a) expenses
reasonably incurred by a Witness or Expert in preparing to testify or testifying at a hearing; (b) reasonable
compensation for the loss of time incurred by a Witness in testifying and preparing to testify . . . .”)
(emphasis added). See also CL-0214, P. Ashford, “Chapter 34: Expenses of Witnesses,” Handbook of
International Commercial Arbitration (2d. ed. 2014), pp. 291-293; CL-0207, J.R. Profaizer, et al., “Chapter
24: Costs,” in: J. Trenor, ed., The Guide to Damages in International Arbitration, Global Arbitration Review
(GAR) (4th. ed. 2021), pp. 353-354; CL-0216, T.H. Webster and M.W. Biihler, Handbook of ICC Arbitration,
Commentary and Materials (3d. ed. 2014), 99 37-53, 37-54.
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410

law,%% not proscribed under Ontario law,*? and cognizable as a legitimate cost under

Article 38(d) of the 1976 UNCITRAL Arbitration Rules.*!!

Mexico’s attempt to taint these witnesses by referring to unrelated administrative

412

is similarly unavailing.

investigations

a. First,

b. Second,

415 In fact, this information was
readily available to Respondent if it would have properly requested it from
SEMARNAT’s OIC instead of relying on dubious newspaper articles

409
410

411

412
413

414

415

Expert Report of Sergio Huacuja, dated 25 June 2021 (“Huacuja ER”), 19 61-66.

The Ontario International Commercial Arbitration Act, a Model Law statute, does not prescribe a definition
of costs for international arbitrations seated within the Province’s jurisdiction. CL-0200, The Ontario
International Commercial Arbitration Act, 2017, S.0. 2017, C. 2, Sched. 5, a Model Law Statute.

See CL-0201, D. Caron and L. Caplan, “The UNCITRAL Arbitration Rules: A Commentary” (2d. ed. 2012), pp.
844-845, citing CL-0202, UNCITRAL Summary Record of the 12th Meeting, 22 April 1976, UN Doc.
A/CN.9/9/C.2/SR.12, 991 76-78, in which the meeting participants adopted the Mexican delegate’s proposal
to include subsistence costs within the definition. Caron and Caplan observed how the Article 38(d)
reference to “other expenses” of witnesses should be construed both as including “the subsistence costs of
witnesses” and “costs in connection with witnesses whose testimony is presented in the form of affidavits.”
Caron and Kaplan’s commentary was also cited with approval in CL-0203, J. Paulsson and G. Petrochilos,
UNCITRAL Arbitration (2018), p. 364.

Respondent’s Response to Interim Measures Request, 9 39.

Claimant’s Interim Measures Request, 4 8 (citing Respondent’s Counter-Memorial, 99 199, 201-202, fns.
208-210, 212-215). As Claimant explains at fn. 11 in its Interim Measures Request,

Claimant’s Interim Measures Request, 9 9 (emphasis added); C-0334, TFJA’s Decision, 23 November 2018,
pp. 3-4, 16.
C-0334, TFJA’s Decision, 23 November 2018, p. 16.

65



149.

150.

151.

152.

—

Further, Respondent’s assertion that _could have breached Mexican

417

criminal law,*'/ particularly Articles 214 and 220 of the Mexican Criminal Code, is simply

wrong, as explained in Claimant’s Interim Measures Request.*'®

Sergio Huacuja, Claimant’s expert, confirms that- could not have been subject to

criminal liability, as Mexico argues, for several reasons.*'® As Mr. Huacuja explains, both

Articles 214 and 220 would have required - _
4 |

be considered a ”beneﬁt,"- not criminally liable under Mexican law.*?!

provides as follows:*%3

The public servant who acquires, either for himself or for those
listed in article 52 of this law, real property, chattels, and stock that
could increase his value, or generally, that ameliorate his condition,
as well as he [the public servant] who obtains any advantage or
private benefit, as a result of privileged information of which he
had knowledge, is guilty of improper use of information.

-.424 Contrary to Mexico’s allegations, these articles are not applicable-

416

417
418

419
420
421
422
423
424

R-0158, Oficio del Organo Interno de Control de la SEMARNAT, 21 April 2021, p. 2 (free translation;
emphasis added). The text in Spanish reads: “la cual se dejo sin efectos en base al resultado del juicio
contencioso administrativo que se promovio en su contra.”

Respondent’s Counter-Memorial, 9 412, fn. 475.

Claimant’s Interim Measures Request, 99 14-17; R-0144, Cédigo Penal Federal, 14 August 1931, arts. 214,
220.

Huacuja ER, 19 33-43.

Huacuja ER, 11 36, 39, 41.

Huacuja ER, 99 33-43.

Respondent’s Counter-Memorial, 99 411-412.

R-0057, Ley General de Responsabilidades Administrativas, 18 July 2016 (“LGRA”), art. 55 (free translation).
R-0057, LGRA, 18 July 2016, art. 56.
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154.

155.

- because they are not intended to cover cases of witness testimony.*?> As Mr.
Huacuja explains, Articles 55 and 56 of the LGRA are intended to combat corruption and
to prevent “extreme benefits for those who intervene in the practice or in favor of any of
the parties at the expense of public losses.”#?® Conversely, the purpose of providing a
witness statement is to facilitate the “inquiry into the truth” related to certain facts, and
the legal regime of the LGRA itself contemplates that fact witnesses have an obligation to
come forward.*?” Therefore, acting as a witness in a proceeding is not the kind of conduct

that Articles 55 and 56 aim to deter.

428

Therefore, Mexico’s accusations_ are baseless.
Further, if- had breached Mexican law (which he did not), _ would

still be admissible under international law. Indeed, the tribunal in EDF v. Romania, cited

by Respondent,*3° held that “principles applicable to the admissibility of evidence in

international arbitration are to be found in public international law, not in municipal

425
426

427

428

429

430

Huacuja ER, 19 61-80.
Huacuja ER, 9 50, citing C-0464, Iniciativa Ciudadana de Ley General de Responsabilidades Administrativas
- Exposicién de Motivos, 14 January 2016, p. 8.

Huacuja ER, 99 61-62; R-0057, LGRA, 18 July 2016, art. 144.

Huacuja ER, 19 79-94.

Respondent’s Counter Memorial, 9 418.
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law.”431  And _ cannot possibly constitute “illegally

obtained evidence” under international law, as Respondent argues.43?

In all the cases on which Mexico relies, evidence was excluded only where the party
seeking to introduce it had obtained the evidence by illegal means. For example, in
Methanex,**? the tribunal excluded a category of documents after legitimate questions
were raised over how Methanex had obtained them, which Methanex was unable to
answer satisfactorily.*3* The tribunal ruled that because the documents were “procured
by Methanex unlawfully; . . . it would be wrong to allow Methanex to introduce this
documentation into these proceedings in violation of a general duty of good faith
imposed by the UNCITRAL Rules and, indeed, incumbent on all who participate in

international arbitration, without which it cannot operate.”43>

In EDF, the second case cited by Respondent,*3® the tribunal excluded claimant’s
submission of an audio recording of a conversation that was held in the witness’ home
without her consent because to admit it “would be contrary to the principles of good faith

and fair dealing required in international arbitration.”43’

431

432
433

434

435

436
437

RL-0007, EDF (Services) Limited v. Romania (ICSID Case No. ARB/05/13) Procedural Order No. 3, 29 August
2008, 9 36.

Respondent’s Counter-Memorial, 9] 414.

CL-0074, Methanex Corporation v. United States of America (UNCITRAL) Final Award on Jurisdiction and
Merits, 3 August 2005, 9 58.

The documents that were excluded were the so-called “Vind documents” on the grounds that Methanex
obtained the documents illegally. The Vind Documents comprised two different categories: (i) those
documents collected by Methanex prior to commencement of arbitration proceedings, and (ii) those
documents collected by Methanex after the proceedings were commenced in December 1999. Regarding
the first category (collected before the commencement of proceedings), the tribunal found that Methanex
could not produce any “satisfactory evidence as to the lawfulness of the means it employed to obtain these
documents from Mr Vind and his company.” The tribunal also noted that the relevant person was neither
called by Methanex as a witness, nor could Methanex provide any satisfactory explanation for his absence
as a material witness. CL-0074, Methanex Corporation v. United States of America (UNCITRAL) Final Award
on Jurisdiction and Merits, 3 August 2005, 9 57-58.

CL-0074, Methanex Corporation v. United States of America (UNCITRAL) Final Award on Jurisdiction and
Merits, 3 August 2005, 9 58.

Respondent’s Counter-Memorial, §] 418.

RL-0007, EDF (Services) Limited v. Romania (ICSID Case No. ARB/05/13) Procedural Order No. 3, 29 August
2008, 9 38.
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Again, - did not breach Mexican domestic law, _, there is no

showing by Respondent that Claimant obtained any evidence illegally, much less in
violation of international law or “principles of good faith and fair dealing,” such that

exclusion of any evidence would be justified.

Finally, Respondent’s reliance on 00O Manolium-Procesing v. Bielorusia**® is misplaced,
and, if anything, should serve as a warning to Mexico not to use its domestic powers to
“investigate” or “conduct intelligence” to gain an advantage in this arbitration.*3° As the
000 Manolium tribunal cautioned:*4°

The duty to not obtain evidence improperly requires a Respondent

State to abstain from the use of special domestic powers, for

example, to investigate suspected criminal conduct, or conduct

intelligence for national security purposes, to obtain evidence to

defend itself in an investment arbitration. Whilst the capacity for

a foreign investor to obtain evidence from a State party through

improper means is significantly reduced, the duty not to engage in
improper activities applies equally to a foreign investor.

Respondent further asserts thot [

Mexico, this Tribunal should not give probative value to . witness statement.

Respondent’s argument is not supported by the facts or the law.

438
439

440

441

Respondent’s Counter-Memorial, 9 419.

RL-0008, OO0 Manolium-Processing v. The Republic of Belarus (PCA Case No. 2018-06) Decision on
Claimant’s Interim Measures Request, 7 December 2018, 9 160. It is also ironic that Respondent has
decided to cite the OO0 Manolium decision and completely ignored that same tribunal’s determination
that “parties have a duty to refrain from any behaviour which could be seen as an attempt to exert undue
influence or pressure on a witness.” RL-0008, 000 Manolium-Processing v. The Republic of Belarus (PCA
Case No. 2018-06) Decision on Claimant’s Interim Measures Request, 7 December 2018, 9 163. Indeed,
both Respondent’s indirect threats in its Counter-Memorial and the actions of its agents who threatened

testify to Respondent’s breach of the duty to not unduly influence witnesses.

RL-0008, OO0 Manolium-Processing v. The Republic of Belarus (PCA Case No. 2018-06) Decision on
Claimant’s Interim Measures Request, 7 December 2018, 9 160 (emphasis added).

Respondent’s Counter-Memorial, 9 388.
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162.

Under international law, there is no property in a fact witness.**? The fact that-

_ does not mean that- barred from testifying in these proceedings to give

Indeed, the emails on which Mexico relies do not even support its assertions. None of
them convey privileged or confidential information related to Mexico’s legal strategy.

Rather, they relate solely to administrative matters. In fact, they were not addressed to

a. On 1 April 2019,

443 That same
email forwards an earlier email sent by Mr. Hugo Gabriel Romero Martinez with
an attachment apparently related to questions about the Don Diego Project. .
and Respondent has refused to

disclose that document.***

442

443

444

See CL-0154, Cambodia Power Company v. Kingdom of Cambodia (ICSID Case No. ARB/09/18) Decision on
the Claimant’s Application to Exclude Mr. Lobit’s Witness Statement and Derivative Evidence, 29 January
2012, 9191 1-2. Here, the tribunal noted that international law governed the question of the admissibility of
Mr. Lobit’s evidence: “The Tribunal finds that International Law governs the question of the admissibility of
Mr. Lobit’s evidence in this Arbitration. In applying International Law, the Tribunal finds that questions of
impediment, privilege, agency, confidentiality and fiduciary duties, that have been relied upon by CPC, are
governed by Californian law. In reaching its determinations on the Claimant’s application, the Tribunal
considers that it may be guided, as agreed by the Parties, by the IBA Rules on the Taking of Evidence in
International Commercial Arbitration. The Tribunal declines to exclude Mr. Lobit’s testimony from these
proceedings, and to prevent him from participating in these proceedings, on the sole basis of his or PDC’s
status or relationship with CPC and its legal representatives, including objections based on agency,
confidentiality, and fiduciary duties.” CL-0154, Cambodia Power Company v. Kingdom of Cambodia (ICSID
Case No. ARB/09/18) Decision on the Claimant’s Application to Exclude Mr. Lobit’s Witness Statement and
Derivative Evidence, 29 January 2012, 99 1-2. See also CL-0161, Flughafen Zurich A.G. v. Republic of
Venezuela (ICSID Case No. ARB/10/19) Decision on the Disqualification of Mr. Ricover as an Expert in This
Proceeding, on the Exclusion of the Ricover-Winograd Report and on the Documentary Request, 29 August
2012, 919 37-39. In this case, the tribunal dismissed a motion to exclude the respondent’s expert report and
preclude any further participation of the expert. Based on the facts as alleged by the parties, the tribunal
found that certain information provided by the claimant to the respondent’s expert, prior to his
appointment in that capacity, was neither confidential nor privileged and that the expert never had
effective knowledge of said information. The tribunal reserved the right to overturn its decision if the
alleged facts were proven false at a later stage of the proceeding.

R-0068, Correos electronicos del 12 de abril de 2019 intercambiados entre funcionarios de la Secretaria de
Economia y SEMARNAT.

See Procedural Order No. 3, 23 April 2021, PDF pp. 42-44.
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165.

166.

b. On 5 April 2019,
44> No other

information was conveyed in this communication.

c. On 12 April 2019, Mr. Orlando Pérez Garate forwarded an email by Claimant’s
counsel proposing once again to engage in talks to negotiate relative to
environmental issues that SEMARNAT might have had.**® However, Mr. Pérez
Garate does not mention any position by counsel with regard to the arbitration or
with respect to the litigation strategy in the email.

Finally, on 31 May 2019,

447 There
was no discussion of litigation strategy or anything related to the international
arbitration case in the message.

here.**® Mexico presents no evidence_ privy to case strategy, and.

Moreover, there is plainly nothing privileged_;_
_ and not to any later discussion of Odyssey’s

claim.#0

-, this would have constituted an illegal action under Mexican law that the

witnesses were bound to denounce.??

Needless to say, it is unrealistic to expect _ -

445

446
447
448
449
450

451

R-0070, Correos electrénicos del 5 de abril de 2019 intercambiados entre la Demandada y funcionarios de
la SEMARNAT.

R-0069, Correo electrénico del 12 de abril de 2019 enviado por la Demandada a la SEMARNAT.

R-0071, Correo electrénico del 31 de mayo de 2019 enviado por la Demandada a la SEMARNAT.
Respondent’s Counter-Memorial, 9 390.

. Respondent’s claim

Mexico has not exhibited a single document in which
rests on Mr. Salvador Hernandez’s naked assertion that

Hernandez WS, 9 10. However, Mr. Hernandez
provides no details as to when or how these views were supposedly expressed or any corroborating
documents.

Respondent’s Counter-Memorial, 9 337.
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_.452 As noted further above, Mr. Pacchiano has admitted that he

possessed this power. He has also admitted that Undersecretary Garciarivas could have

dismissed_.453 In addition, at that time, any complaint against
Mr. Pacchiano would not have enjoyed any guarantee of confidentiality.*** The
suggestion that - should be disbelieved because _
_is as untenable as it is shocking for Respondent to have

even contended it.

The legal regime in place at the time of the First Denial in 2016, the Ley Federal de
Responsabilidades Administrativas de los Servidores Publicos (“LFRASP”), was not
structured to encourage public servants to denounce wrongdoing. Under the LFRASP, it
was impossible for the whistleblowing public servant to remain anonymous.*>> This is
because the “Regulations for the Attention, Investigation and Conclusion of Complaints
and Denunciations,” which established the system of complaints against civil servants
under the LFRASP, had certain requirements that prevented it. First, the Nineteenth
Regulation established that one of the base requirements to address a complaint is the
name of the complainant.**®* Additionally, the Twenty-Fifth Regulation allowed for
interviewing of the complainant during an investigation.**” Moreover, under Article 8 of
the LFRASP, a public servant had to denounce another public servant’s conduct in
458

writing,”° making it easier to identify who had actually filed the complaint.

The LRGA governed whistle-blowing complaints by public servants by the time SEMARNAT
issued its Second Denial in October 2018.#*° However, it was only in 2019, when the

Internal Regulations and Proceedings for Anonymous Whistleblowers—which established

452
453
454
455
456
457
458
459

Herrera ER2, 9] 15, 39; Huacuja ER, 919 30-32.
Pacchiano WS, 919 18-19.

Huacuja ER, 91 11, 15, 18.

Huacuja ER, 99 15, 18, 20.

Huacuja ER, 9] 15.

Huacuja ER, 9 16.

Huacuja ER, 99 19-20.

Huacuja ER, 99 11, 21.
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the Plataforma de Alertadores (Whistleblower Platform)—were issued, that the

460

possibility of anonymous complaints became a reality. This new law also grants

whistleblowers and witnesses in certain types of proceedings the right to request

“reasonable” protection measures. 46!

Thus, Mexico’s assertion that “[t]he distinction between the applicable law to the actions
of public officials . . . is merely formal, because, in substance and for the purposes of the
arbitration, both laws imply the existence of mechanisms for complaint, investigate and
sanction illegal actions by public officials”*®? does not withstand scrutiny. Anonymity
was not a feature of the LFRASP regime, and whistleblower protections did not come into
play until at least 2019, thus placing any public servant who could potentially report
corruption within the government in an untenable position. Moreover, because the new

Whistleblower Platform is restricted to particularly serious offenses by public servants,

In launching the new protocol to protect whistleblowers in July 2019, Ms. Irma Sandoval
(Mexico’s former Secretary of Public Function) recognized that, in Mexico, there is a
culture of comparing “those who alert about internal corruption with informers or, as we
say in Mexico, ‘rats’ [or] ‘snitches,’”#¢* and that, until this new protocol was launched,
there were no “safe, concrete protections or incentives or tools for whistleblowers and

for the encouragement of these important complaints.”4%°

Finally, even
_, the imposition of any sanction against Mr. Pacchiano would

460
461
462
463
464

465

Huacuja ER, 99 23-24.

Huacuja ER, 9] 23.

Respondent’s Counter-Memorial, 9 183 (emphasis added).

Huacuja ER, 99 25.

C-0448, H. Molina, “Funcion Publica ofrecera protecciéon a denunciantes de actos de corrupcién,” El
Economista, 25 July 2019, p. 2 (free translation). Mexico is just now implementing a whistleblowing
procedure designed to shield whistleblowers from retaliation.

C-0448, H. Molina, “Funcion Publica ofrecera proteccién a denunciantes de actos de corrupcidon,” El
Economista, 25 July 2019, p. 2 (free translation).
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have had to be approved by the President himself.?%® As confirmed by Mr. Huacuja, it

would have been extremely unlikely for the President to confirm a sanction against his

own political appointee.4¢’ Thus,_
crdibie to now attack [
_ thanks to a whistleblowing regime that, at the relevant time,

provided no meaningful protection against reprisal.

C. None of Claimant’s Experts or Witnesses Is to Receive a Contingency Fee

Mexico states, citing Odyssey’s 10-K dated 20 March 2020,4° that “at least two undefined
‘consultants’ have entered into contingency contracts for this arbitration in exchange for

1.5 million equity Odyssey shares . . . as well as a fixed success fee of US$700,000.”470

As an initial matter, this statement is deliberately false and misleading simply based on
the 10-K itself. Odyssey’s 10-K clearly says that the issuance of shares to the consultants
is dependent on the “Mexican[] government[’s] approval and issuance of the
Environmental Impact Assessment (‘EIA’).”4’1 The same is true of the USS 700,000
success fee, which is owed “upon the approval and issuance of the EIA.”#’2 Thus, it is
plainly false on the face of the document that these contingency fees are dependent on

the outcome of the arbitration.

More importantly, the consultants mentioned in Odyssey’s 10-K are not experts or
witnesses in this arbitration (and Mexico had no basis to assert that they are). None of

Odyssey’s experts and witnesses is testifying on a contingency basis.

466
467
468
469

470
471

472

Huacuja ER, 9 31.

Huacuja ER, 91 31.

Huacuja ER, 99 31-32.

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020, p. 72 (internal PDF reference by Mexico, p. 69).

Respondent’s Counter-Memorial, 9 425 (emphasis added).

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020, p. 72.

C-0190, Odyssey Marine Exploration, Inc. Form 10-K for the period ending 31 December 2019, 20 March
2020, p. 72.
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177.

MERITS
A. Mexico’s Conduct Has Breached the Fair and Equitable Treatment Standard of
Article 1105

1. The Standard Under Article 1105

a. Claimant’s Characterization of the FET Standard Is in Accordance
with Customary International Law

The parties agree that the standard for assessing a breach of Article 1105 is encapsulated
in the oft-quoted summary found in Waste Management 11.473

Nothing in the Waste Management Il award itself suggests that the threshold for
demonstrating a breach of the standard is “extremely high,” as Respondent argues.*’*
Nor do most other authorities applying the standard. For instance, as the Mondev
tribunal articulated it, “what is unfair or inequitable need not equate with the outrageous
or the egregious. In particular, a State may treat foreign investment unfairly and
inequitably without necessarily acting in bad faith.”4’> Additionally, the Thunderbird v.

Mexico tribunal emphasized that “[t]he content of the minimum standard should not be

rigidly interpreted and it should reflect evolving international customary law.”47®

Under the Waste Management Il standard, a measure breaches the customary FET
standard when it is not accorded in good faith, is arbitrary, violates due process, or is non-
transparent.#’”’ Respondent should be familiar with this principle given the decisions of

the tribunals in Metalclad, Tecmed, and Abengoa, in which, as here, Mexico

473
474
475

476

477

Respondent’s Counter-Memorial, 919 449-451.

Respondent’s Counter-Memorial, 9] 449.

CL-0078, Mondev International Ltd. v. United States (ICSID Case No. ARB(AF)/99/2) Award, 11 October 2002,
9 116. This has also been confirmed by several other NAFTA tribunals: CL-0070, Merrill & Ring Forestry L.P.
v. Canada (UNCITRAL) Award, 31 March 2010, 99 209-213; CL-0076, Mobil Investments Canada Inc. &
Murphy Oil Corporation v. Government of Canada (ICSID Case No. ARB(AF)/07/4) Decision on Liability and
on Principles of Quantum, 22 May 2012, 9 152.

CL-0168, International Thunderbird Gaming Corporation v. The United Mexican States (UNCITRAL) Arbitral
Award, 26 January 2006, 9 194.

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 99 98, 102, 105-107.
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unsuccessfully tried to use the shield of “environmental protection” as a cloak for its

unlawful actions.*”8

Mexico first argues that this Tribunal should disregard any decisions relied on by
Claimants rendered by non-NAFTA tribunals.*”® This is not a valid argument. Asthe Free
Trade Commission’s Interpretative Note of July 2001 expressly provides, the standards
recalled in Article 1105 must be understood as reflecting the customary international law
standard.*® This was clearly an attempt to identify Article 1105 with a universal standard,
not an attempt to isolate it as being treaty-specific. Moreover, and in any event,
Respondent’s position is undermined by the fact that it has cited several non-NAFTA

Chapter 11 tribunals in the MST section of its Counter-Memorial.8!

Next, Mexico attempts to segregate each of the various legal theories and principles used
by tribunals to provide case-specific context to the minimum standard of treatment (e.g.
good faith, arbitrariness, due process, etc.), implying that each should be rejected as a
suitable cause of action. But these concepts are not causes of action; they are merely
lenses, each grounded in canonical sources of public international law, that are available
to assist tribunals in construing what “fair and equitable treatment” means in any given
context.*®? |t is also submitted that it is manifest that, regardless of which lens is chosen
here, the same picture is revealed: treatment that was neither fair nor equitable as

adjudged by international standards.

478

479
480

481
482

CL-0071, Metalclad Corporation v. The United Mexican States (ICSID Case No ARB(AF)/97/1) Award, 30
August 2000, 1 93; CL-0112, Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States (ICSID
Case No. ARB(AF)/00/2) Award, 29 May 2003, q 132; CL-0002, Abengoa, S.A. y COFIDES, S.A. v. United
Mexican States (ICSID Case No. ARB(AF)/09/2) Award, 18 April 2013, 99 650-652.

Respondent’s Counter-Memorial, 9] 487.

CL-0082, North American Free Trade Agreement, Notes of Interpretation of Certain Chapter 11 Provisions,
NAFTA Free Trade Commission, 31 July 2001, p. 2.

Respondent’s Counter-Memorial, 919 473, fn. 551, 477, fn. 562, 499, 501, 508, 534-539.

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 9 98; CL-0103, S.D. Myers, Inc. v. Government of Canada (UNCITRAL) Partial Award, 13
November 2000, 99 263-264.
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For example, Mexico argues that “the Claimant’s assertion that lack of good faith alone
could establish an FTE violation is plainly incorrect.”*® This is both a mischaracterization

of Claimant’s position and a direct repudiation of the Waste Management Il standard.

Mexico’s argument that good faith, in and of itself, is not a substantive rule of
international law*8* misses the point. Good faith lies at the heart of the minimum
standard of treatment in accordance with customary international law. As the Abengoa
tribunal held: “the minimum standard of treatment in accordance with customary
international law is an expression and a constitutive part of the principle of good faith.”48>
This is nothing more than what the Waste Management Il tribunal recognized in holding
that “[a] basic obligation of the [host] State under [the minimum standard of treatment]
is to act in good faith and form, and not deliberately to set out to destroy or frustrate the

investment by improper means.” 486

This holding has also been confirmed by several other tribunals.*®’ For instance, the TECO

Guatemala tribunal, applying the customary MST standard, stated:*2®

[Tlhe minimum standard is part and parcel of the international
principle of good faith . . . . [A] lack of good faith on the part of the
State or of one of its organs should be taken into account in order
to assess whether the minimum standard was breached.

Additionally, investment tribunals have found that the principle of good faith provides a

solid foundation for construing the minimum standard of treatment from the standpoint

483
484
485

486

487

488

Respondent’s Counter-Memorial, 9] 475.

Respondent’s Counter-Memorial, 99 471-475.

CL-0002, Abengoa, S.A. y COFIDES, S.A. v. United Mexican States (ICSID Case No. ARB(AF)/09/2) Award, 18
April 2013, 9 643; see also CL-0113, TECO Guatemala Holdings LLC v. The Republic of Guatemala (ICSID Case
No. ARB/10/17) Award, 19 December 2013, 9 456.

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 9 138.

RL-0032, Sempra Energy International v. Argentine Republic (ICSID Case No ARB/02/16) Award, 28
September 2007, 9 298 (annulled on other grounds); CL-0173, Les Laboratoires Servier, S.A.S., Biofarma,
S.A.S., Arts et Techniques du Progres S.A.S. v. Republic of Poland (PCA) Award, 14 February 2012, 9 568; CL-
0176, Marion and Reinhard Unglaube v. Republic of Costa Rica (ICSID Case Nos. ARB/08/1 and ARB/09/20)
Award, 16 May 2012, 4 247.

CL-0113, TECO Guatemala Holdings LLC v. The Republic of Guatemala (ICSID Case No. ARB/10/17) Award,
19 December 2013, 9 456 (emphasis added).
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of the public international law theory of abuse of rights.*®° In short, state conduct that
involves exercising “a right for a purpose that is different from that for which that right
was created” is wrongful as a matter of customary international law.*° Relatedly, “the
termination of the investment for reasons other than the one put forth by the

government” can be considered a violation of FET under the customary standard.*!

For the avoidance of any doubt, claimants do not need to show bad faith in state conduct
to establish that MST was breached,*°? but state conduct not taken in good faith that

harms an investor is always a breach.43

Mexico similarly argues that no NAFTA tribunal, other than Cargill, has ever found a
breach of Article 1105 based on evidence of arbitrariness alone. This proposition is also

both incorrect and irrelevant.

Mexico conveniently leaves out the Bilcon tribunal’s finding that Canada’s arbitrary
conduct in denying an environmental permit for a reason unrelated to the merits of

Bilcon’s project constituted a breach of Article 1105. In the words of that tribunal: 4%

489

490

491

492

493

494

CL-0162, Frontier Petroleum Services Ltd v. The Czech Republic (UNCITRAL) Final Award, 12 November 2000,
91 300; see also CL-0163, G. Fitzmaurice, “The Law and Procedure of the International Court of Justice, 1951-
54: General Principles and Sources of Law” (1953) 30 Brit. YB. Int’l L. | at 53: “There is little legal content in
the obligation to exercise a right in good faith unless failure to do so would, in general, constitute an abuse
of rights.”

CL-0104, Saipem S.p.A. v. The People’s Republic of Bangladesh (ICSID Case No ARB/05/7) Award, 30 June
2009, 1 160.

CL-0162, Frontier Petroleum Services Ltd v. Czech Republic (UNCITRAL) Final Award, 12 November 2000, 1
300.

CL-0078, Mondev International Ltd. v. United States (ICSID Case No. ARB(AF)/99/2) Award, 11 October 2002,
9 116. This has also been confirmed by several other NAFTA tribunals: CL-0070, Merrill & Ring Forestry L.P.
v. Canada (UNCITRAL) Award, 31 March 2010, 99 209-213; CL-0076, Mobil Investments Canada Inc. &
Murphy Oil Corporation v. Government of Canada (ICSID Case No. ARB(AF)/07/4) Decision on Liability and
on Principles of Quantum, 22 May 2012, 9 152.

CL-0173, Les Laboratoires Servier, S.A.S., Biofarma, S.A.S., Arts et Techniques du Progrés S.A.S. v. Republic
of Poland (PCA) Award, 14 February 2012, 9 568; CL-0176, Marion & Reinhard Unglaube v. Republic of Costa
Rica (ICSID Case Nos. ARB/08/1 and ARB/09/20) Award, 16 May 2012, 9 247.

CL-0122, William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware Inc. v. Government of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 9
591; CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award,
30 April 2004, 9 98. See also: CL-0005, ADF Group Inc. v. United States of America (ICSID Case No.
ARB(AF)/00/1) Award, 9 January 2003, 99 157, 162-168; CL-0113, TECO Guatemala Holdings LLC v. The
Republic of Guatemala (ICSID Case No. ARB/10/17) Award, 19 December 2013, q 455 (adopting Waste
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The Waste Management test mentions arbitrariness. The Tribunal
finds that the conduct of the joint review was arbitrary. The JRP
effectively created, without legal authority or fair notice to Bilcon,
a new standard of assessment rather than fully carrying out the
mandate defined by the applicable law.

Other NAFTA tribunals have likewise found that a state’s application of domestic
regulations to advance objectives that are not related to the objective for which the legal
instrument was created constitutes a breach of the Article 1105 minimum standard of

treatment.*®

Respondent tries to discount and marginalize cases wherein non-NAFTA tribunals found
arbitrary conduct, asserting that “citations to non-NAFTA awards must be regarded with
a degree of skepticism.”4% It also argues that non-NAFTA tribunals have applied a lower
threshold to evaluate arbitrariness than NAFTA tribunals.?®” Respondent bases this
assertion on a single article by a graduate student,**® which appears to analyze the
approach taken by other tribunals dealing with an unconstrained FET standard, rather
than focusing on whether the reasoning behind them could be useful in applying an FET

standard expressly anchored to the customary MST standard.

Again, Article 1105 embraces the minimum standard of treatment under customary law.
Thus, any tribunal interpreting arbitrary treatment in the context of the minimum
standard of treatment under customary law is at least potentially relevant, as Respondent

implicitly acknowledges by relying on the IC)’s ELSI decision defining “arbitrariness.”4%

A decision taken for political reasons and cloaked in the exercise of a state’s regulatory

powers is the epitome of arbitrary treatment and thus constitutes a breach of the MST

495

496
497
498

499

Management standard in principal part); CL-0095, Railroad Development Corporation (RDC) v. Republic of
Guatemala (ICSID Case No. ARB/07/23) Award, 29 June 2012, 9] 219.

CL-0127, Mr. Joshua Dean Nelson v. The United Mexican States (ICSID Case No. UNCT/17/1) Final Award, 5
June 2020, 9 325; CL-0089, Pope & Talbot Inc v. The Government of Canada (UNCITRAL) Interim Award, 26
June 2000, 9 99.

Respondent’s Counter-Memorial, 9] 487.

Respondent’s Counter-Memorial, 9] 487.

RL-0034, J. Stone, “Arbitrariness, The Fair and Equitable Treatment Standard and the International Law of
Investment” (2012), p. 103.

Respondent’s Counter-Memorial, 919 478-479.
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standard.>® As explained by Claimant in its Memorial, a long line of tribunals (both NAFTA

and non-NAFTA) have rendered reasoned awards supporting this proposition.>°!

Investment tribunals have also consistently held that administrative decisions, including

those made within the ambit of permitting, must comply with due process of law.>%? As

the Glencore v. Colombia tribunal explained:>%

The rule of law requires that in judicial proceedings (administered
by a court of law or a tribunal) and in administrative proceedings
(administered by the public administration) due process be
respected: the adjudicator, be it a judge, tribunal member, or
administrative authority, must give each party a fair opportunity to
present its case and to marshal appropriate evidence, and then
must assess the submissions and the evidence in a reasoned,
even-handed, and unbiased decision.

Mexico argues that Article 1105’s administrative due process standard is high.5%*
However, as Professor Patrick Dumberry, whose work Respondent cites extensively in its
Counter-Memorial,>%> notes: “NAFTA case law shows that tribunals have in fact been
quite demanding regarding the level of conduct required by the host State in order for it

to respect its due process obligation.”>%® Professor Dumberry continues by providing a

500

501

502

503

504

505
506

Indeed, this would be the kind of conduct which “does not follow the law, justice or reason but rather is
based on caprice.” CL-0031, Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa
Rica (ICSID Case No. ARB/13/2) Award, 7 March 2017, 9 523.

CL-0103, S.D. Myers, Inc. v. Government of Canada (UNCITRAL) Partial Award, 13 November 2000, 9 189;
CL-0112, Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2) Award, 29 May 2003, 9] 127; CL-0002, Abengoa, S.A. y COFIDES, S.A. v. United Mexican States
(ICSID Case No. ARB(AF)/09/2) Award, 18 April 2013, 99 650-652; CL-0042, Crystallex International
Corporation v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)/11/2) Award, 4 April 2016, 99 598,
600; CL-0056, Gold Reserve Inc. v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)09/1) Award, 22
September 2014, 99 581, 587-588; CL-0031, Cervin Investissements S.A. and Rhone Investissements S.A. v.
Republic of Costa Rica (ICSID Case No. ARB/13/2) Award, 7 March 2017, 99 523-527 (analyzing the MST
standard); see also CL-0014, Azurix Corp. v. The Argentine Republic (ICSID Case No. ARB/01/12) Award, 14
July 2006, 9 392.

CL-0031, Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of Costa Rica (ICSID Case
No. ARB/13/2) Award, 7 March 2017, 99 573, 653-656.

CL-0165, Glencore International A.G. and C.I. Prodeco, S.A. v. Republic of Colombia (ICSID Case No.
ARB/16/6) Award, 27 August 2019, 9 1318 (emphasis added).

Respondent’s Counter-Memorial, 919 489-490.

Respondent’s Counter-Memorial, 99 472, 474, 478-479, 482, 484-485, 508, 510.

RL-0022, P. Dumberry, “The Fair and Equitable Treatment Standard: A Guide to NAFTA Case Law on Article
1105” (2013), p. 259.
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list a series of cases where, as in this case, the claimant had not been given administrative

due process, including:

a. “When an investor is denied a permit based on reasons that are unrelated to
specific existing requirements for issuing that permit (Metalclad)”;>°” and

b. “When an administrative order is not ‘adequately detailed and reasoned’, such as,
for instance, in cases where an order does not review the evidence presented by
a party at a hearing or where the order does not discuss the legal grounds on
which that administrative body has based its decision (Thunderbird).”>%

b. Respondent’s Reliance on Vento v. Mexico Is Misplaced

Mexico asserts that this Tribunal should dismiss Claimant’s claims by applying a rationale
drawn from the recent award in Vento v. Mexico, where the tribunal found that an
administrative decision taken due to “secret marching orders” could not have been a

breach of MST.>%°

Mexico introduces its reliance on Vento by asserting that “the measure claimed by
[Odyssey] is, basically, the denial of environmental authorization.”>® But that
mischaracterizes Odyssey’s claim. It is the reason for the denial that matters. Odyssey
asserts that the MIA was denied not on the basis of legitimate environmental

considerations, but instead on the basis of the political motivations and personal conflicts

The minimum standard of treatment is breached if these facts are proved, and there is

nothing in Vento to suggest otherwise. Indeed, the parties in Vento, and the tribunal,

507

508

509
510

RL-0022, P. Dumberry, “The Fair and Equitable Treatment Standard: A Guide to NAFTA Case Law on Article
1105” (2013), p. 259; CL-0071, Metalclad Corporation v. The United Mexican States (ICSID Case No
ARB(AF)/97/1) Award, 30 August 2000, 19 7, 76.

RL-0022, P. Dumberry, “The Fair and Equitable Treatment Standard: A Guide to NAFTA Case Law on Article
1105” (2013), pp. 259-260; CL-0168, International Thunderbird Gaming Corporation v. The United Mexican
States (UNCITRAL) Arbitral Award, 26 January 2006, 19 164-165.

Respondent’s Counter-Memorial, 99 455-457.

Respondent’s Counter-Memorial, 9 455.
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endorsed the minimum standard of treatment as formulated in Waste Management I/.>11

Secretary Pacchiano’s conduct falls squarely within that description.

Mexico’s contention that this Tribunal is somehow bound by the Vento tribunal’s factual
findings related to an entirely different accusation of harm caused by compliance with
“secret marching orders” is contrary to basic principles of practice and common sense. It
should not need to be said that each tribunal is responsible for its own findings of fact,

and they turn on the particular circumstances of each case.

Further, Respondent’s claim that “[t]he parallelism that emerges between this case
[Vento] and the present is significant”>!2 is manifestly incorrect. The material factual

underpinnings of the decision taken in the Vento case are entirely different from this

.513

case:

a. Vento concerned tariffs imposed on imports into Mexico of motorcycles made in
the United States which had been assembled from parts made in China. The
Mexican customs administration concluded that Vento’s motorcycles did not
meet the NAFTA rules of origin, and that decision was determined by the Mexican
courts to be legally correct.”'*

b. Despite the legality of that determination, Vento asserted that Mexican tax

officials conducting origin verification acted under express “marching orders” to
“halt and reverse Vento’s expansion into Mexico’s motorcycle market.”>*> This
was rejected.”'® Four officials provided witness statements on behalf of Vento.
Two of those officials did not testify that they had been under “marching orders,”
one was not involved in the relevant audit and had no personal involvement in the
facts of the case, and the testimony of the fourth senior official was rejected as
“simply not credible” because he could not identify the official who had given any
such order, nor explain the circumstances in which the order was given, and

511

512
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515
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RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 9 276.

Respondent’s Counter-Memorial, 9] 456.

RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 19 302-310.

RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 9 322.

RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 19 270, 302.

RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 19 302-310.
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because he was the “official who was ultimately responsible for ensuring the
legality” of the determinations made.>!’

By contrast, in this case, there is no doubt as to who was responsible for the order to deny

the MIA and the circumstances in which the order was given:_

by documentary evidence.>!°

_ as explained by Claimant and its experts in

this Reply.>2° This legal responsibility expressly rested with Mr. Pacchiano as Secretary of

SEMARNAT and Ms. Garciarivas as Undersecretary of SEMARNAT.>2!

For all these reasons, Respondent’s attempts to compare the case at bar to the Vento

case are unavailing.

c. Respect for Investors’ Reasonable Expectations Can Be a
Component of the MST Standard

Respondent has mischaracterized Claimant’s legal and factual argument with regards to

reasonable expectations.

It is not Claimant’s position that reasonable expectations constitute a standalone
standard or cause of action within the MST. Rather, Claimant contends, consistently with

what other NAFTA tribunals have held, that an investor’s legitimate expectations are a

517

518
519
520
521

RL-0020, Vento Motorcycles, Inc. v. United Mexican States (ICSID Case No. ARB(AF)/17/3) Award, 6 July
2020, 9 290.

See supra, 9 88.
See supra, Section 11.C.1.
Herrera ER2, 9] 20-24, 26-29, 34, 36-39, 43-44.
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“factor that may be part of an overall analysis of whether treatment has breached the

minimum standard of fairness.”>??

Mexico claims that Odyssey was not given any express assurances that its MIA would be
approved, and in any case, such expectations would not have been objectively

reasonable. This proposition is equally wrong.

First, although Odyssey could not have an expectation that the Project would be
approved, it did have an expectation that Mexico would follow its own laws and evaluate
the MIA based on its merits. These expectations are objectively grounded in the rule of

23 Odyssey was similarly entitled to hold the

law and administrative due process.
reasonable expectation that the MIA process would not be subverted by Mr. Pacchiano’s
political whims. These eminently reasonable expectations were dashed when Mr.
Pacchiano dictated a different result than would have accrued had the process been
conducted in a truly fair and equitable manner. As such, Respondent breached the MST

recalled in Article 1105 of NAFTA.

Second, Odyssey was given express assurances that Mr. Pacchiano would approve the
Project if it was withdrawn and re-submitted with the required letters of support, as
explained in Dr. Lozano’s witness statement.>*  This is also supported by
contemporaneous evidence, including an email exchange between Mr. Stemm and Mr.

Ancira’s secretary confirming that Mr. Pacchiano requested the letters.>?
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523

524
525

CL-0122, William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware, Inc. v. Government of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 9
282.

CL-0121, Waste Management, Inc. v. United Mexican States Il (ICSID Case No. ARB(AF)/00/3) Award, 30
April 2004, 9 98; CL-0103, S.D. Myers, Inc. v. Government of Canada (UNCITRAL) Partial Award, 13
November 2000, 9 134; CL-0168, International Thunderbird Gaming Corporation v. The United Mexican
States (UNCITRAL) Award, 26 January 2006, § 200.

Lozano WS1, 9] 42.

C-0389, Email chain between G. Stemm and R. Jaime Barrera re Question for Alonso, 21 October 2015, pp.
1-2.
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2. Mexico’s Conduct Has Breached the MST/FET Standard Under Article
1105

Applying the correct standard, Claimant’s Memorial establishes Mexico’s breach of Article
1105. Specifically, Claimant’s evidence establishes that Mexico denied the MIA not based
on Article 35 of the LGEEPA, as it purported to do, but instead on Secretary Pacchiano’s

political motivations and personal conflicts.>2°

As noted above, rather than confront that evidence on the merits, Mexico: (i) ignores
altogether the scientific evidence establishing that the decision could not have been

based on legitimate environmental considerations given the objective lack of

-and (iii) sidesteps the damning evidence of Mr. Pacchiano’s political interference

with the legal argument—absurd on its face and contradicted by admissions made

elsewhere in the Counter-Memorial>?’—that Mr. Pacchiano (the Secretary) lacked the

authority to impose his will on decisions issued by the Secretariat he controlled.

As already established above:

a. Article 35 of LGEEPA, the statute pursuant to which Mexico purportedly denied
the MIA, permits denial of a project only where the project would impact a species

as a whole;>%®

b. The scientific evidence presented by Claimant, which Mexico does not challenge,
and SEMARNAT’s own study>?° relating to the impact of fisheries, establishes that
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527
528
529

C-0405, Email from D. De Narvaez to J. Longley re Richard, 22 March
2016; C-0416, Email from D. De Narvaez to R. Goodden, et al., re Oceanica Internal Report, 10 August 2016,
p. 2. In the latter exchange, Mr. De Narvaez writes: “Thirdly the negative resolution for our MIA was of
political nature and not technical,

The recent decision to deny
consent came from Secretary Pacchiano due, it would appear, to a) his unstable political situation resulting
from the approval of a controversial real estate project in Quintana Roo state and b) according to Mauricio,
‘Alonso’s outbursts with Pacchiano’, whatever that means.”

Respondent’s Counter-Memorial, 9 178.

See supra, 99 19-30.

See supra, 99 31-43.
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the Project would not have affected the Carreta carreta or any other species as a
whole;>3° and

c. The Denials therefore could not have been based on a legitimate application of
environmental law.>3?

Indeed, the evidence demonstrates that the MIA was denied for purely political reasons.

I_ «“

As Mr. De Narvaez noted in a contemporaneous email: “the negative resolution for our

These facts establish a breach of the minimum standard of treatment under customary
international law, and thus a breach of Article 1105, as set forth in Claimant’s

Memorial.>33

The fact that this was a predetermined denial which did not rely on scientific arguments
is also evident by the way SEMARNAT treated ExO’s evidence showing that the Project
would not affect Caretta caretta turtles in the framework of the administrative review

petition before Undersecretary Garciarivas. This included:>**

a. The discriminatory refusal to accept a detailed scientific report by Dr. Richard
Newell and Dr. Doug Clarke because they were foreigners; and

b. The determination that SEMARNAT could not certify that Mr. John Opperman was
a legal representative for Odyssey because there was a discrepancy between his
signature name and the name listed on his passport, as well as the number of
authors.

530
531
532
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534

See supra, 99 31-63.

See supra, 99 31-87.

C-0416, Email from D. De Narvaez to R. Goodden, et al., re Oceanica Internal Report, 10 August 2016, p. 2.
See Claimant’s Memorial, 99 248-286. Additionally, Claimant has shown, by relying on Tecmed v. Mexico,
Abengoa v. Mexico, Bilcon v. Canada, and Cargill v. Mexico, that supplanting the scientific views of the
technical civil servants of SEMARNAT for the political appreciation of Secretary Pacchiano constitutes a
breach of the MST standard under Article 1105 of NAFTA. See Claimant’s Memorial, 99 287-294.

See supra Facts Section D, 99 120-121; see also C-0170, TFJA Ruling, 21 March 2018, pp. 201-203, 208.
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These off-the-shelf pretexts were called out by the TFJA in its 2018 ruling when the
tribunal found that SEMARNAT’s dismissal of ExO’s evidence was illegal and a breach of
administrative due process.>%

3. Respondent Cannot Rely on Its Environmental Regulatory Powers as a
Shield to Protect Itself from NAFTA Chapter 11 Breaches

The Counter-Memorial is rife with protests that this Tribunal has no authority to “second-
guess” the DGIRA’s determination,>3® notwithstanding the fact that nobody has asked the
Tribunal to do so. Claimant has instead asked the Tribunal to determine that the manner
in which it was treated in relation to SEMARNAT’s determination was inconsistent with
Mexico’s NAFTA obligations. This is a far cry from contemplating overturning
SEMARNAT's decision.

a. Under International Law, States Are Required to Exercise Their

Regulatory Powers in Good Faith, Non-Arbitrarily, and for the
Purposes That They Were Created

Respondent relies on Article 1114(1) of NAFTA to justify its position that the Tribunal is
not permitted to scrutinize ExO’s MIA decision, but the language of the provision says no
such thing:>%’

Nothing in this Chapter shall be construed to prevent a Party from

adopting, maintaining or enforcing any measure otherwise

consistent with this Chapter that it considers appropriate to

ensure that investment activity in its territory is undertaken in a
manner sensitive to environmental concerns.

Article 1114 thus in no way relieves NAFTA parties of the obligation to ensure that
environmental regulatory decisions are adopted and/or maintained in a manner

consistent with their NAFTA obligations. For example, in rejecting the Attorney General

535
536
537

See supra Facts Section D, 99 120-121.
Respondent’s Counter-Memorial, 99 452, 519, 522, 560-561.
CL-0081, NAFTA, art. 1114 (emphasis added).
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of Canada’s application to set aside the SD Myers v. Canada award, the Federal Court of

Canada stated:>3®

Article 1114 of NAFTA allows Canada to adopt a legitimate
environmental measure without regard to Chapter 11. However,
the Tribunal found that the Canadian law banning exports of PCBs
was not a measure for a legitimate environmental purpose, but
was for the purpose of protecting Canadian industry from U.S.
competition. Article 1114 is not in issue.

Within the context of environmental regulation, it is also worth repeating the Bilcon

tribunal’s analysis of environmental police powers, which is particularly pertinent to these

proceedings:>3°

Environmental regulations, including assessments, will inevitably
be of great relevance for many kinds of major investments in
modern times. The mere fact that environmental regulation is
involved does not make investor protection inapplicable. Were
such an approach to be adopted—and States Parties could have
chosen to do so—there would be a very major gap in the scope of
the protection given to investors.

Other tribunals have also emphasized that environmental protection does not provide a

carte blanche for exercises of police power inconsistent with investment treaty

540

obligations. Indeed, even as a matter of customary international law, states must

538

539

540

RL-0015, The Attorney General of Canada and S.D. Myers, Inc. and United Mexican States (UNCITRAL)
Reasons for Order, 13 January 2004, 9] 30 (emphasis added).

CL-0122, William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware Inc. v. Government of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 9
597.

Gold Reserve v. Venezuela “acknowledge[d] that a State has a responsibility to preserve the environment
and protect local populations living in the area where mining activities are conducted,” but emphasized
that “this responsibility does not exempt a State from complying with its commitments to international
investors by searching ways and means to satisfy in a balanced way both conditions.” CL-0056, Gold Reserve
Inc. v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)/09/1) Award, 22 September 2014, § 595.
ADC v. Hungary noted that, when a state enters into a BIT, “it becomes bound by it and the investment-
protection obligations it undertook therein must be honoured rather than be ignored by a later argument
of the State’s right to regulate.” CL-0003, ADC Affiliate Limited & ADC Management Limited v. Republic of
Hungary (ICSID Case No. ARB/03/16) Award, 2 October 2006, 9 423. See also CL-0042, Crystallex
International Corporation v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)/11/2) Award, 4 April
2016, 19 583-584 (observing that while it is not for investment treaty tribunals to second-guess reasons
put forward for a public administration’s decisions, deference to policy-makers “cannot be unlimited,”
otherwise treaty protections would be rendered “nugatory,” and citing CL-0176, Marion & Reinhard
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218.

exercise all regulatory powers consistent with the general international law principles of
due process and good faith.>** To determine whether the measure has been taken in
good faith, tribunals have tended to look at the “nature, purpose and character of the
measure.”>*? The fact that a measure is related to the environment is relevant, but it
does not override the state’s treaty obligations, including, importantly, to exercise good
faith and follow due process. A state cannot use the recourse to “police powers” as a

pretext to escape treaty liability.>*

Tribunals have consistently held that actions taken by the state are not protected from
scrutiny simply because the state claims they are an exercise of police powers.>** In the

words of the TECO v. Guatemala tribunal:>*

[A]lthough the role of an international tribunal is not to second-
guess or to review decisions that have been made genuinely and in
good faith by a sovereign in the normal exercise of its powers, it is
up to an international arbitral tribunal to sanction decisions that
amount to an abuse of power, are arbitrary, or are taken in
manifest disregard of the applicable legal rules and in breach of
due process in regulatory matters.

541

542

543

544

545

Unglaube v. Republic of Costa Rica (ICSID Case Nos. ARB/08/1 and ARB/09/20) Award, 16 May 2012, § 247
(noting the same).

CL-0173, Les Laboratoires Servier, S.A.S., Biofarma, S.A.S., Arts et Techniques du Progrés S.A.S. v. Republic
of Poland (PCA) Award, 14 February 2012, 9 568; CL-0176, Marion & Reinhard Unglaube v. Republic of Costa
Rica (ICSID Case Nos. ARB/08/1 and ARB/09/20) Award, 16 May 2012, 9 247; CL-0042, Crystallex
International Corporation v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)/11/2) Award, 4 April
2016, 99 583-585.

CL-0194, United Nations Conference on Trade and Development (UNCTAD): Expropriation, UNCTAD Series
on Issues in International Investment Agreements Il (2012), pp. 76-78.

CL-0170, J.R. Marlles, “Public Purpose, Private Losses: Regulatory Expropriation and Environmental
Regulation in International Investment Law” (2006-2007), p. 310.

CL-0173, Les Laboratoires Servier, S.A.S., Biofarma, S.A.S., Arts et Techniques du Progrés S.A.S. v. Republic
of Poland (PCA) Award, 14 February 2012, 9 568; CL-0176, Marion & Reinhard Unglaube v. Republic of Costa
Rica (ICSID Case Nos. ARB/08/1 and ARB/09/20) Award, 16 May 2012, 9 247; CL-0042, Crystallex
International Corporation v. Bolivarian Republic of Venezuela (ICSID Case No. ARB(AF)/11/2) Award, 4 April
2016, 19 583-585.

CL-0113, TECO Guatemala Holdings LLC v. The Republic of Guatemala (ICSID Case No. ARB/10/17) Award,
19 December 2013, 9 493 (emphasis added).
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This was also the rationale of the SD Myers NAFTA Chapter 11 tribunal when finding that
Canada had used purported environmental policy considerations to cloak protectionist

intent.>*® As the that tribunal found:>*’

Insofar as intent is concerned, the documentary record as a whole
clearly indicates that the Interim Order and the Final Order were
intended primarily to protect the Canadian PCB disposal industry
from U.S. competition. Canada produced no convincing witness
testimony to rebut the thrust of the documentary evidence. The
Tribunal finds that there was no legitimate environmental reason
for introducing the ban.

Respondent’s reliance on Chemtura is inapposite. In Chemtura, claimants argued that
Canada’s Pest Management Regulatory Agency had carried out a flawed scientific process
in concluding that lindane was a risk to human health.>*® This, according to Chemtura,
constituted a breach of Article 1105.°*° In dismissing the claim, that tribunal expressly
observed: “the evidence on the record does not show bad faith or disingenuous conduct
on the part of Canada.”>*° Clearly, the findings in Chemtura contrast with this case, where

a political appointee ordered the denial of a project for non-scientific reasons and

specic! N -

Finally, as Claimant pointed out in its Memorial,>>> Mexico has pressed this argument
before, to no avail. In each of the Metalclad, Tecmed, and Abengoa cases, tribunals
rejected Mexico’s attempts to justify political actions by invoking public authority to

protect the environment.>>3
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CL-0103, S.D. Myers, Inc. v. Government of Canada (UNCITRAL) Partial Award, 13 November 2000, 19 194-
195, 268.

CL-0103, S.D. Myers, Inc. v. Government of Canada (UNCITRAL) Partial Award, 13 November 2000, 19 194-
195.

CL-0033, Chemtura Corporation v. Government of Canada (UNCITRAL) Award, 2 August 2010, 19 93, 125-
128.

CL-0033, Chemtura Corporation v. Government of Canada (UNCITRAL) Award, 2 August 2010, 19 124-130.
CL-0033, Chemtura Corporation v. Government of Canada (UNCITRAL) Award, 2 August 2010, { 138.

Claimant’s Memorial, 919 240, 245.

CL-0071, Metalclad Corporation v. The United Mexican States (ICSID Case No. ARB(AF)/97/1) Award, 30
August 2000, 9 99; CL-0002, Abengoa, S.A. y COFIDES, S.A. v. United Mexican States (ICSID Case No.
ARB(AF)/09/2) Award, 18 April 2013, 99 642, 650; CL-0112, Tecnicas Medioambientales Tecmed, S.A. v. The
United Mexican States (ICSID Case No. ARB(AF)/00/2) Award, 29 May 2003, 99 97, 121, 124-125.
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Claimant submits that Mexico has failed to distinguish Tecmed and Abengoa from
Odyssey’s case. Arguing in a conclusory fashion, Respondent claims that “Don Diego does
not resemble Tecmed v. Mexico,”>>* but fails to explain why. In fact, the similarities
between these cases are plain. Like this case, the Tecmed tribunal was faced with the
denial of an environmental permit for political reasons, which it determined was a breach

of the respondent’s obligation to provide fair and equitable treatment for investors.>>

Respondent further argues that Abengoa cannot be compared to Odyssey’s case because
the latter “was an extremely premature project compared to the Abengoa plant.”>>® But
this purported difference has no bearing on whether the Mexican government’s conduct
was lawful or motivated by non-environmental purposes. Indeed, in Abengoa, the
tribunal considered it relevant that “the political group headed by Mr. Lozano carried out
its two electoral campaigns promising the population that the Plant would be closed.
Obviously, after their election, said group pursued this objective for reasons that the
Arbitral Tribunal finds totally disconnected from any legitimate consideration regarding

the environment, public health or the respect of legality.”>>’

Along the same lines, Claimant is not asking this Tribunal to second-guess good faith,
science-based decision-making by a specialized Mexican agency. Rather, it is asking the
Tribunal to condemn the abuse of Mexican state powers for personal political gain, which

had the effect of rendering Claimant’s investment valueless.

b. Mexico Has Not Exercised Its Regulatory Powers to Protect the
Environment in Good Faith

As explained in Claimant’s Memorial, the Project’s alleged potential impact on Caretta

caretta turtles merely served as a pretext.>*® The facts demonstrate that Mexico did not
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Respondent’s Counter-Memorial, 9] 499.

CL-0112, Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2) Award, 29 May 2003, 19 152-174.

Respondent’s Counter-Memorial, 9] 500.

CL-0002, Abengoa, S.A. y COFIDES, S.A. v. United Mexican States (ICSID Case No. ARB(AF)/09/2) Award, 18
April 2013, 9 650.

Claimant’s Memorial, 99 149, 248, 251-253, 268.
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exercise its regulatory powers to protect the environment in good faith in connection with

its evaluation of the Project.

First, Respondent’s position that Article 35(l11)(b) of LGEEPA permits the denial of a project
when it affects a single specimen or individual of the population of a protected species is
manifestly wrong.>>® Further, it contradicts the practices SEMARNAT had consistently

applied until and after the 2016 Denial.>®®

Second, neither the 2016 nor the 2018 Denial included consideration of SEMARNAT's
study specifically modelling the level of fishing bycatch-induced Caretta caretta mortality
required to actually risk reducing the Caretta caretta population over the coming
century.>®! That study was plainly highly relevant to the assessment of whether or not
any other human activity, including the Project, might impact Caretta caretta as a species.
As noted above, SEMARNAT concluded that the population would likely remain stable
over the next 100 years so long as mortality rates were kept below 200 individuals per
year. Secretary Pacchiano himself would even sign a decree adopting this analysis.>®? Yet

SEMARNAT did not consider nor reference its own study when denying the MIA.

Third, the “scientific” reasons SEMARNAT articulated as to why the Project would affect
turtles are manifestly wrong.>®® For example, in both Denials, SEMARNAT justifies its
conclusion that Caretta caretta will be impacted as a species on the basis of patently false
density figures that were grossly inflated by approximately 100 times as part of creating
a pretext to justify denying the MIA.>%* Mexico continues to rely on those figures without
qualification in its Counter-Memorial,*®> despite accepting in the ongoing TFJA

proceedings that they are wrong.>%®
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See supra, 99 19-30.

See supra, 9 25-26.

See supra, 99 31-43.

See supra, 9 38.

Claimant’s Memorial, 99 152-154, 159, 166, 260, 270-275, and Annex B to Claimant’s Memorial, 99 8-13;
see also supra, 19 31-32.

See, for example, Claimant’s Memorial, 919 268, 272-273, 275, as well as Annex B to Claimant’s Memorial,
9 11.

Respondent’s Counter-Memorial, 9] 323.

See supra, 919 60-61.

92



229.

230.

231.

Fourth, SEMARNAT’s continued failure to correct this manifest error and determine the
MIA based on the correct information undermines the credibility of the reasoning upon
which the denial of the MIA was purportedly based. This “error” was first articulated in
the 2016 Denial and was restated in the 2018 Denial, despite Odyssey’s having repeatedly
pointing out the correct density,>®” for example, in ExQO’s Technical and Scientific Report
supporting a request for a review by SEMARNAT of the 2016 Denial,”®® as well as in
submissions to the TFJA.>®° This demonstrates that the outcome was pre-determined and

unfair, and the denial of the MIA was not grounded in scientific evidence.

Fifth, despite its alleged focus on sea turtles, the 2018 Denial almost wholly ignores the
package of mitigation measures advanced by Odyssey to protect turtles, as described in
EXQO’s MIA%7% and Dr. Clarke’s unchallenged Witness Statement.>’? It is also striking that
none of the comparator dredging projects in shallow waters identified in Section 3 of Mr.
Pliego’s Second Expert Report deployed such measures, nor did SEMARNAT ask their
sponsors to do so.°’> Mexico denies that these waters contained sea turtles, but that

suggestion is untenable, as explained by Mr. Pliego.>”3

Sixth, Mexico has not produced any contemporaneous evidence—documentary or

testimonial—to support the purported integrity of the evaluation and determination of

the miA. Converse!y, |
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For example, C-0019, Amendment to the annulment petition of the 2016 Denial, 6 June 2017, pp. 19-21; C-
0151, Technical and Scientific Report, 9 June 2016, pp. 15-26; and C-0021, Closing arguments for annulment
petition of the 2016 Denial, 7 September 2017, pp. 9-12, 28, 32.

C-0151, Technical and Scientific Report, 9 June 2016, pp. 15-26.

C-0186, ExO's Nullity Appeal before the TFJA, 19 August 2019, pp. 15, 23-33, 56, 99-105, 132-133, 144-145.
C-0002, MIA, 21 August 2015, pp. 803-817, 830-843, 925-926.

Clarke WS, 919 32-54, 59-63.

Pliego ER2, 9191 117-119.

Pliego ER2, 119 18, 119, and Table 1.
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Finally, a series of other reasons also demonstrate that the 2018 Denial cannot have been

the outcome of a fair and objective evaluation and that the Denial was pre-determined.>”>

Thus, the arbitrary determination of the MIA is apparent from the Denials themselves and

_576 This cannot possibly be a lawful exercise of regulatory

or police powers.

Because Mexico’s police powers have not been applied for a legitimate public purpose,

this Tribunal can exercise its authority to hold Mexico accountable for its Treaty breaches.

B. Respondent Unlawfully Expropriated Claimant’s Investment in Mexico

Article 1110(1) of NAFTA precludes a party from directly or indirectly expropriating an
investment of an investor unless it is done: “(a) for a public purpose; (b) on a non-
discriminatory basis; (c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraph 2 through 6.”>77

Claimant’s Memorial established that the unlawful Denial of ExO’s MIA in 2018

constituted an indirect expropriation of Odyssey’s investments in Mexico.>’®

First, the expropriation lacked any public purpose. Invoking the words “protection of the

environment” does not make it s0.°”° It is clear that the MIA Denial was executed based
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See supra, 19 77-87. These included: a manifestly absurd comparison of the Project with underwater
mining projects, when in fact this is a dredging project for the purposes of environmental impact and a
mischaracterization of the Project’s effect on benthic organisms and their recolonization, among others.

CL-0081, NAFTA, art. 1110(1).
Claimant’s Memorial, 99 299-313.

The ADC v. Hungary tribunal explained: “[i]f mere reference to ‘public interest’ can magically put such
interest into existence and therefore satisfy this requirement, then this requirement would be rendered
meaningless since the Tribunal can imagine no situation where this requirement would not have been met.”
CL-0003, ADC Affiliate Limited & ADC & ADMC Management Limited v. Republic of Hungary (ICSID Case No.
ARB/03/16) Award, 2 October 2006, 9] 432.
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on Mr. Pacchiano’s political decision rather than on legitimate environmental

concerns.>%0

Second, the expropriation did not respect due process of law. As Professor Dolzer and
Margarette Stevens confirmed, “the requirement would suggest that the investor for
example has the right to advance notification and a fair hearing before the expropriation
takes place; and that the decision be taken by an unbiased official and after the passage
of a reasonable period of time.”>®! None of this occurred here, where the expropriation
occurred under the cover of darkness and by a biased and politically-driven official who

arbitrarily denied the MIA.
Finally, Mexico has paid no compensation to Odyssey, as required by Article 1110.
Mexico’s arguments in response are unavailing.

1. Odyssey Most Certainly Had an Investment Capable of Uncompensated,
Indirect Expropriation Contrary to NAFTA Article 1110

Respondent’s first argument against Claimant’s theory of indirect expropriation is that
“Claimant had no right or rights capable of expropriation.”>82 In particular, Mexico
focuses on the fact that the Concessions did not grant Claimant a right to exploit the

minerals absent an approved environmental impact assessment.

However, Respondent’s argument overlooks that expropriation “may extend to any right
which can be the object of a commercial transaction.”>®3 Article 1139 of NAFTA defines
investment to include “. .. property, tangible or intangible, acquired in the expectation or
used for the purpose of economic benefit or other business purposes.”>®* The same

Article goes on to include in the definition of investment, “interests arising from the
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See supra, 99 90-119.

CL-0183, R. Dolzer and M. Stevens, Bilateral Investment Treaties (1995), p. 106.

Respondent’s Counter-Memorial, 919 546-557.

RL-0067, Amoco International Finance Corporation v. Iran (Iran-US Claims Tribunal) Award, 14 July 1987, 9
108.

CL-0081, NAFTA, art. 1139(g).

95



243.

244,

245.

commitment of capital or other resources in the territory of a Party to economic activity

in such territory . .. .”>%>

Indeed, as Professors Waelde and Kolo observed, the modern rules regarding investment
protection are not aimed only at the protection of tangible property, but also recognize
and protect the value of property that comes from “the capability of a combination of
rights in a commercial and corporate setting and under a regulatory regime to earn a
commercial rate of return.”>®® As Claimant has already explained, Odyssey’s investments
in Mexico include, but are not limited to,*®” ExO as a business enterprise operating in
Mexico and the concession rights over the phosphate deposit that it would have been

able to exploit, but for Respondent’s wrongful MIA Denial.

Mexico’s measures, notably SEMARNAT’s arbitrary denial of the MIA approval, had the
effect of rendering this massive, incredibly valuable phosphate deposit worthless because

ExO has been prevented from exploiting it.

Additionally, Respondent claims that concessions cannot be expropriated because they
do not grant a right to exploit a deposit before the MIA is approved.>® This is plainly

wrong. As Mr. Kunz has acknowledged, concessions are an intangible asset in Mexico

which are clearly subject to expropriation.®® As Mr. Kunz explains:>%©

Due to the abovementioned reasons, the Ley del Impuesto sobre la
Renta (Income Tax Law) requires the mining licensees to treat [the
mining concessions] as INTANGIBLE ASSETS in its Article 33,
consistent with the concepts set in the financial reporting
standards. For this concrete case, the Norma de Informacién
Financiera (Financial Reporting Standard) (“NIF”) C-8 defines
intangible assets as “identifiable non-monetary assets with no
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CL-0081, NAFTA, art. 1139(h).

CL-0190, T. Waelde & A. Kolo, Environmental Regulation, Investment Protection and ‘Regulatory Taking’ in
International Law (2001), p. 835.

Claimant’s Memorial, § 313.

Respondent’s Counter-Memorial, 919 548-549.

Kunz ER1, 99 17-19; Kunz ER2, 119 4-15, 34.

Kunz ER2, 9 11, citing C-0462, Colegio de Contadores Publicos Boletin #19, Norma de Informacidn
Financiera: Activos Intangibles NIF C-8, July 2018, p. 2.
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physical substance that shall generate future financial benefits
controlled by the entity.”

Mexico also unsuccessfully tries to distinguish this case from other cases wherein
tribunals found that there had been an unlawful expropriation, such as Tethyan v.
Pakistan, South American Silver Mining, and Bear Creek.”®* Nevertheless, all of these
cases prove that mining concessions and/or associated rights can be expropriated, and so

can the value of the company holding those rights.>%

2. The Impact of the Denial of the MIA Constituted an Indirect Expropriation
Despite Odyssey’s Retention of Legal Title over ExO

Mexico’s argument that there can be no expropriation because Odyssey retains legal title

over ExO>% goes against the very definition of indirect expropriation.

591
592

593

Respondent’s Counter-Memorial, 99 555-557.

In Tethyan v. Pakistan, the tribunal determined that, by denying a “Mining Lease Application,” respondent
had expropriated claimant’s rights over the Reko Diq Project and the Joint Venture. Respondent here claims
the Tethyan tribunal’s conclusion that there had been an indirect expropriation was premised on the
following passage: “in light of the contractual and regulatory framework as well as the direct assurances
given by Government officials on the basis of which [the claimant] decided to invest more than USS$ 240
million.” (cited in Respondent’s Counter-Memorial, § 556). However, that paragraph of the decision
(paragraph 1230) actually refers to the tribunal’s analysis on the FET standard. It has nothing to do with
the tribunal’s analysis on indirect expropriation, which actually commences in paragraph 1319 of the
decision and, in any event, the tribunal actually found that the denial of TCCP’s Mining Lease Application
was a measure having an effect equivalent to expropriation. RL-0058, Tethyan Copper Company Pty Limited
v. Islamic Republic of Pakistan (ICSID Case No. ARB/12/1) Decision on Jurisdiction and Liability, 10 November
2017, 911 1230, 1296, 1302-1303, 1319. Respondent’s attempts to differentiate this case from South
American Silver v. Bolivia also fail. Indeed, Respondent itself acknowledges that “Bolivia’s president himself
referred to the need to expropriate a mining concession by decree” (Respondent’s Counter-Memorial, 9|
555). Of course, unlike Odyssey’s case, South American Silver was a case of direct expropriation. But it
clearly evinces that a mining concession can be expropriated under international law, despite Mexico’s
contentions to the contrary. In the words of the tribunal: “there is no doubt that the Respondent
expropriated the Mining Concessions through the issuance of the Reversion Decree.” CL-0108, South
American Silver Limited (Bermuda) v. the Plurinational State of Bolivia (PCA Case No. 2013-15) Award, 22
November 2018, § 551. Finally, Mexico cannot draw a clear line between this case and the Bear Creek case
regarding the type of right being expropriated. The Bear Creek tribunal recognized that there had been an
unlawful indirect expropriation by issuance of Peruvian Decree 032 even though claimant maintained
formal title to its mining concessions. CL-0016, Bear Creek Mining Corporation v. Republic of Peru (ICSID
Case No. ARB/14/21) Award, 30 November 2017, 99 415-416. The same is true here, where Odyssey’s
mining Concessions have been indirectly expropriated by denying the MIA.

Respondent’s Counter-Memorial, 99 562-564.
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As Claimant has already established in its Memorial, Article 1110 covers indirect, as well
as direct, expropriation.”®* Indeed, this was the purpose of including a reference to “a
measure tantamount to nationalization or expropriation” in the wording of Article
1110.5% In fact, international tribunals have consistently recognized that “[a] deprivation
or taking of property may occur under international law through interference by a state
in the use of that property or with the enjoyment of its benefits, even where legal title to

the property is not affected.”>%

Mexico’s measures deprived Odyssey’s investments of any economic value because the
value of Odyssey’s investments was inextricably linked to the rights to develop and exploit
the Don Diego deposit. These rights were completely frustrated by Mexico’s manifestly
arbitrary Denial of the MIA in 2018. It is true that Odyssey retains legal ownership of
ExO’s shares, but these only exist in form and have no real economic value since ExO was
a single-purpose entity constituted to carry out the Don Diego dredging Project. This
situation is similar to that of the Tethyan case, where the tribunal found—given that the
sole purpose of the joint venture into which the claimant had entered was to exploit and
mine the deposit—that the value of the investment “was effectively neutralized” once

the mining lease had been unlawfully denied.>%’

Had Mr. Pacchiano not ordered the technical staff at the DGIRA to deny the MIA, the
Project would have been approved, ExO would currently be exploiting it, and Odyssey

would be profiting from its investment.
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Claimant’s Memorial, 919 299-303.

CL-0081, NAFTA, art. 1110(1).

CL-0191, Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of Iran (IUSCT Case no.
7) Award, 29 June 1984, 9] 21. See also CL-0166, Harza Engineering Company v. The Islamic Republic of Iran
(IUSCT Case No. 98) Award, 30 December 1982, 9] 28 (“[A] taking of property may occur under international
law, even in the absence of a formal nationalization or expropriation, if a government has interfered
unreasonably with the use of property.”); CL-0188, Starrett Housing Corporation, Starrett Systems, Inc. and
others. v. the Government of the Islamic Republic of Iran, Bank Markazi Iran and others (IUSCT Case No. 24)
Interlocutory Award, 19 December 1983, ] 66 (“[I]t is recognized in international law that measures taken
by a State can interfere with property rights to such an extent that these rights are rendered so useless that
they must be deemed to have been expropriated.”).

CL-0116, Tethyan Copper Company Pty Limited v. Islamic Republic of Pakistan (ICSID Case No. ARB/12/1)
Award, 12 July 2019, 9 273.
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3. Odyssey Had Investment-Backed Expectations That the Don Diego
Project Would Be Judged on Its Merits and on Its Actual Environmental
Impact

Contrary to Mexico’s position,>® Respondent’s unlawful measures interfered with and
frustrated Odyssey’s reasonable investment-backed expectations that Mexico would

follow its own laws and evaluate the Project on its merits.

As a preliminary point, in its Counter-Memorial, Respondent seems to confuse the term
“investment-backed expectations” with “legitimate expectations.”>%® While the latter are
a component of the FET standard, the former have been taken into account by arbitrators
as a means of evaluating whether the loss suffered by an investor as a result of the
adoption of a regulatory measure should be construed as the product of an
uncompensated, indirect taking or as the product of a legitimate exercise of police

600 For example, in determining whether an expropriation had occurred, the

power.
Glamis Gold tribunal examined: “(1) the extent to which the measures interfered with
reasonable and investment-backed expectations of a stable regulatory framework, and

(2) the purpose and character of the governmental actions taken.”®0!

There is no doubt that the 2018 MIA rejection substantially interfered with the Project
and with Odyssey’s investment-backed expectations. Indeed, after investing tens of
millions of dollars into developing the Project and ensuring that it met the most rigorous
environmental standards, Odyssey expected the approval process to be conducted in
good faith, that due process norms would be observed, and that the officials’ decisions

would be guided by the science and evidence before them.®%? Although the technical staff
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Respondent’s Counter-Memorial, 919 565-572.

Respondent’s Counter-Memorial, 919 565-572.

CL-0112, Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States (ICSID Case No.
ARB(AF)/00/2) Award, 29 May 2003, 9 122.

CL-0055, Glamis Gold, Ltd. v. United States of America (UNCITRAL) Award, 8 June 2009, 9 356; see also CL-
0068, Marvin Feldman v. Mexico (ICSID Case No. ARB(AF)/99/1) Award, 16 December 2002, 9] 176(k).

The Bear Creek tribunal reached a similar conclusion when stating: “Claimant invested tens of millions of
dollars in developing the Santa Ana Project and reasonably expected that Respondent would not interfere
with Claimant’s right to engage in mining activity for economic benefit arbitrarily, discriminatorily, and
without due process of law.” CL-0016, Bear Creek Mining Corporation v. Republic of Peru (ICSID Case No.
ARB/14/21) Award, 30 November 2017, 9 343.
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expressed their general approval of the MIA and the Project itself, the Mexican
government did not issue the Project’s MIA. Rather, the technical team’s scientific
decision was overridden by the Secretary for reasons not permitted under Mexican

law 603

Additionally, Mexico denies that there was an expropriation on the grounds that the
measures taken were a lawful exercise of its police powers in relation to the

environment.®%* As explained above, this argument is meritless.

Claimant does not dispute that states are vested with a legitimate right to exercise police
powers in protecting the environment. Yet, Claimant had an investment-backed
expectation that these powers would be exercised fairly and equitably, in good faith,
proportionally, non-arbitrarily, and respecting due process. Indeed, the Pope Talbot v.
Canada decision recognized the importance of closely examining states’ reliance on police

powers to prevent them from being used as a blanket excuse.®® As the tribunal

explains:®%®

Canada appears to claim that, because the measures under
consideration are cast in the form of regulations, they constitute
an exercise of “police powers” . . . While the exercise of police
powers must be analyzed with special care, the Tribunal believes
that Canada’s formulation goes too far . . . Indeed, much creeping
expropriation could be conducted by regulation, and a blanket
exception for regulatory measures would create a gaping
loophole in international protections against expropriation.

This has not been the case here, where the scientific and environmental processes were

completely subverted by the political will of Secretary Pacchiano.
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Herrera ER1, 99 19-21, 25, 54-61, 77-79, 82-88, 92.

Respondent’s Counter-Memorial, 919 558-561.

CL-0089, Pope & Talbot Inc v. The Government of Canada (UNCITRAL) Interim Award, 26 June 2000, 9] 99.
CL-0089, Pope & Talbot Inc v. The Government of Canada (UNCITRAL) Interim Award, 26 June 2000, 9] 99.
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C. Mexico Breached Article 1102 of NAFTA
1. The Standard of National Treatment Protection Under Article 1102

The parties appear to be in general agreement on the components of the national
treatment analysis: (i) comparison of “treatment” granted at various stages in the life of
an investment process; (ii) consideration of whether and how the foreign investor may be
in like circumstances (i.e. properly comparable) to local investors and/or investments; and
(iii) an assessment of whether the treatment accorded to the foreign investor and/or its
investment is less favorable than what was accorded to the domestic investor and/or

investment.®%”

Respondent contends that an additional standard of more stringent comparability should
be applied to complex investments®® but provides no authority whatsoever for the

proposition. That is because no such authority exists to support this novel argument.

Instead of considering each element of Article 1102 in order, Respondent essentially
devotes its entire national treatment section to advancing its new comparability theory
and heaping unjustified criticism on Claimant’s expert, Mr. Vladimir Pliego, stating in
conclusory terms that it is “clear” that Mr. Pliego’s argument is wrong without supporting
its assertion.®%® Mexico’s criticism of Mr. Pliego boils down to the claim that he may have
worked as an official in SEMARNAT at some point in the past when some of the
comparable projects at issue were being evaluated—as though that would make him less,
rather than more, qualified to express his opinion.®%° In any event, Mr. Pliego confirms in
his Second Expert Report that he was not involved in the evaluation of the projects that
he has concluded are comparable to the Project.®’® More importantly, Mr. Pliego’s
Second Expert Report provides a reasoned explanation of why the projects are

comparable. Reference is made to the second Pliego report further below.
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Claimant’s Memorial, 919 315-316; Respondent’s Counter-Memorial, 9 574.
Respondent’s Counter-Memorial, 9 577.

Respondent’s Counter-Memorial, 9] 609.

Respondent’s Counter-Memorial, 9] 610.

Pliego ER2, 919 81-83.
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Moreover, as both the Feldman and Bilcon tribunals found, once a prima facie case has
been made for a breach of national treatment, it lies with the respondent to explain why
it nonetheless contemporaneously possessed a valid, non-discriminatory reason for
treating like-situated comparators differently.®?2 This is not a matter of shifting legal
burdens; it is simply a matter of logic. The strategic burden of proving one’s case shifts
between parties as each side provides evidence to support its case. Here, Mexico has
failed to show that there were any public policy considerations that could have warranted

discriminatory treatment.

Respondent merely states that “[t]he Respondent’s actions related to the evaluations and
conditional authorizations of the Six Projects previously described were transparent,
rational, and in accordance with legitimate objectives and policies.”®'® But Claimant is
not challenging the transparency, rationality, or legitimacy of the environmental impact
assessment of the six projects. Rather, it has shown with evidence that the Don Diego
Project was treated differently from the others. What Respondent has failed to do is
provide a non-discriminatory, non-arbitrary policy justification for that differential

treatment.

2. The Treatment Granted by Mexico Was Related to the Evaluation of
ExO’s MIA

614 615

This claim, like in Occidental v. Ecuador®* and—especially—Bilcon v. Canada,®*- is about
treatment as process rather than as a simple comparison of outcomes. Claimant is not
arguing that because X or Y project was approved, the Don Diego Project had to be
approved, too. Odyssey’s position is that a comparison of the approval processes for

comparable dredging projects reveals that Claimant’s investment received less favorable
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CL-0068, Marvin Feldman v. Mexico (ICSID Case No. ARB(AF)/99/1) Award, 16 December 2002, § 181; CL-
0122, William Ralph Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government
of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 9§ 718.

Respondent’s Counter-Memorial, 9] 612.

CL-0179, Occidental Exploration and Production Company v. The Republic of Ecuador (LCIA Case No. UN
3467) Final Award, 1 July 2004, 99 167-179.

CL-0122, William Ralph Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government
of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 919 685-731.
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treatment. This is unsurprising given that, unlike the six comparable projects, the Don

Diego Project faced unlawful interference by the Secretary.

Indeed, the Bilcon tribunal applied the same analysis in determining that treatment
conferred upon an investment project in respect of an environmental impact assessment
process could properly be characterized as “treatment” for the purposes of NAFTA Article
1102.%% So, too, should the MIA process in this case be construed as “treatment” which
was manifestly and yet inexplicably less favorable than that which was accorded to other

enterprises pursuing approval for their dredging projects.

3. The Six Comparable Projects Identified by Claimant Concern Investments
by National Investors in Mexico, Which Are Covered Under NAFTA for
Comparison Purposes

In its Memorial, Claimant identified six comparable dredging projects vis-a-vis the Don

617

Diego Project that were espoused by state-owned Mexican entities. Respondent

contends that none of these are comparable projects for a series of reasons.®!8
Respondent begins by asserting that merely because these projects were “run by entities
of the federal or state governments,”®® they must be excluded from Article 1102

comparison on the basis that they were not controlled by private investors.

First, no legal authority exists for that proposition. Indeed, not only does Respondent fail
to cite any academic or arbitral authority for the proposition, but it is expressly
contradicted by NAFTA. Article 1139, which provides context for the interpretation of
Article 1102, provides, in relevant part: “investor of a Party means a Party or state
enterprise thereof.”®?° In fact, in UPS v. Canada, the tribunal considered that Canada

Post qualified as an investment of a party under Article 1139 of NAFTA even though it was
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CL-0122, William Ralph Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware, Inc. v. Government
of Canada (UNCITRAL) Award on Jurisdiction and Liability, 17 March 2015, 9 689. See also CL-0195, United
Parcel Service of America, Inc. v. Government of Canada (UNCITRAL) Award on the Merits, 24 May 2007, 9|
174 (in which the tribunal determined that the customs authorities’ processing of items constitutes
treatment for the purposes of Article 1102).

Claimant’s Memorial, 919 182-186.

Respondent’s Counter-Memorial, 919 581-586.

Respondent’s Counter-Memorial, 919 579-580.

CL-0081, NAFTA, art. 1139 (emphasis added).
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owned by the Canadian government. As the tribunal explained: “Canada Post qualifies as
an investment of a Party. The Canadian Government as owner of Canada Post qualifies

as an investor for these purposes under NAFTA (see article 1139).”62!

Second, the applicable environmental standards, regulations, and processes do not
distinguish between projects run by private entities and projects run by entities affiliated
with Mexican states or the federal government.®?? That is to say, the applicable
environmental standards are not relaxed just because the state is behind a project.

Third, while the sponsors of the comparable projects were parastatal entities—that is,

entities of a mixed public and private nature®?

—they nevertheless underwent their
respective environmental approval processes as private entities, as SOLCARGO even
recognizes.®?* This admission also directly contradicts Respondent’s claim that these
projects “are in charge of entities of the federal or state governments.”®2> Accordingly,
Mexico’s argument that the investors or investments are not comparable because the

investors are state-owned entities or affiliated with the Mexican government is wrong.

4, All the Projects Identified by Claimant Are in “Like Circumstances” to the
Don Diego Project

As the Pope and Talbot tribunal held, the meaning of “like circumstances” is “context
dependent” and has “no unalterable meaning across the spectrum of fact situations.”®2
Moreover, “the application of the like circumstances standard will require evaluation of

the entire fact setting surrounding” the investment.®?’ This includes the “character of the
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CL-0195, United Parcel Service of America, Inc. v. Government of Canada (UNCITRAL) Award on the Merits,
24 May 2007, 9] 85.

Pliego ER2, 9 93.

SOLCARGO ER, 9 247.

SOLCARGO ER, 9 247.

Respondent’s Counter-Memorial, 9] 580.

CL-0090, Pope & Talbot Inc. v. The Government of Canada (UNCITRAL) Award on the Merits of Phase 2, 10
April 2001, 9 75.

CL-0090, Pope & Talbot Inc. v. The Government of Canada (UNCITRAL) Award on the Merits of Phase 2, 10
April 2001, 9 75.
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measures under challenge.”®?® Respondent does not challenge this aspect of the Pope

and Talbot standard.

Claimant and Claimant’s expert, Mr. Pliego, have furnished extensive proof that the

following six projects are in like circumstances to the Don Diego Project:®?°

a. ESSA Project;®3°

b. Laguna Verde Project;®3?
C. Sayulita Project;%3?

d. Veracruz Project;®33

e. Matamoros Project;%3* and
f. Santa Rosalia Project.53*

Respondent’s main argument in response is that the Project must be considered sui
generis and therefore is not open to comparison for purposes of assessing its compliance
with Article 1102. Particularly, Respondent states: “none of the six Projects involves
marine mining activities, their purpose was not to dredge phosphate sands to extract
phosphate mineral for subsequent marketing as a raw material in the production of
fertilizers.”63¢

However, NAFTA Article 1102 does not require investors to be in identical circumstances,

637

but rather in similar circumstances. Respondent appears to accept this position

elsewhere in the Counter-Memorial when it admits that what constitutes “like
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CL-0090, Pope & Talbot Inc. v. The Government of Canada (UNCITRAL) Award on the Merits of Phase 2, 10
April 2001, 19 75-76.

Pliego ER1, 9191 279-317; Claimant’s Memorial, 9 326.

C-0103, MIA ESSA Project, January 2008.

C-0138, MIA Laguna Verde Project, De