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5HVSRQGHQW� /LRQ�0H[LFR�&RQVROLGDWHG� /�3�� �³/LRQ�0H[LFR´�� UHVSHFWIXOO\� VXEPLWV� WKLV�

0HPRUDQGXP�RI�/DZ�LQ�2SSRVLWLRQ�WR�+HFWRU�&DUGHQDV¶��³&DUGHQDV´��0RWLRQ�WR�,QWHUYHQH�>'NW��

��@��

35(/,0,1$5<�67$7(0(17�

&DUGHQDV¶�0RWLRQ� WR� ,QWHUYHQH� >'NW�� ��@� VKRXOG�EH�GHQLHG�EHFDXVH� �D��KH�KDV� IDLOHG� WR�

HVWDEOLVK�WKDW�KH�LV�HQWLWOHG�WR�HLWKHU�LQWHUYHQH�DV�RI�ULJKW�RU�SHUPLVVLYH�LQWHUYHQWLRQ�DQG��E�� WKH�

FODLPV�KH�VHHNV�WR�SXUVXH�DUH�EDUUHG�E\�VWDWXWH�DQG�SUHFHGHQW���

$V�VHW�IRUWK�LQ�KLV�PRWLRQ��&DUGHQDV�VHHNV�WR�LQWHUYHQH�LQ�RUGHU�WR�³ILOH�D�VXEPLVVLRQ�LQ�

IDYRU�RI�YDFDWXU�RI� WKH�DZDUG� �µ$ZDUG¶�� WKDW� LV� WKH� VXEMHFW�RI� WKLV�SURFHHGLQJ�´� L�H��� WKDW�KH�EH�

SHUPLWWHG�WR�PRYH�WR�YDFDWH�WKH�$ZDUG��+RZHYHU��WKH�)HGHUDO�$UELWUDWLRQ�$FW��³)$$´�����8�6�&��

������VHWV�D�VWULFW�WKUHH�PRQWK�GHDGOLQH�WR�PRYH�WR�YDFDWH�DQ�DZDUG��7KDW�GHDGOLQH�KDV�ORQJ�VLQFH�

SDVVHG�� PDNLQJ� ERWK� WKLV� PRWLRQ� XQWLPHO\� DQG� KLV� XQGHUO\LQJ� FODLP� LQHOLJLEOH� IRU� UHVROXWLRQ��

0RUHRYHU��KLV�UHTXHVW�DSSHDUV�WR�EH�SUHGLFDWHG�RQ�D�ZKROHVDOH�FKDOOHQJH�WR�WKH�IDFWXDO�ILQGLQJV�LQ�

WKH�$ZDUG�VXSSRUWLQJ�WKH�FRQFOXVLRQ�WKDW�WKH�0H[LFDQ�FRXUWV¶�IDLOHG�WR�SURYLGH�EDVLF�GXH�SURFHVV�

ZLWK�UHVSHFW� WR�/LRQ�0H[LFR¶V� LQYHVWPHQWV� LQ�YLRODWLRQ�RI� WKH�1RUWK�$PHULFDQ�)UHH�7UDGH�$FW�

�³1$)7$´��$UWLFOH����������$JDLQ��WKH�)$$�GRHV�QRW�SHUPLW�YDFDWXU�RQ�WKDW�EDVLV²FRXUWV�KDYH�

UHSHDWHGO\�KHOG�WKDW�EURDG�FKDOOHQJHV�WR�IDFWXDO�ILQGLQJV�DUH�LPSHUPLVVLEOH��5DWKHU��WKH�)$$��DW���

8�6�&�������D���SURYLGHV�RQO\�OLPLWHG�JURXQGV�WR�YDFDWH�DQ�DUELWUDWLRQ�DZDUG��QRQH�RI�ZKLFK�KDYH�

EHHQ�DVVHUWHG�E\�&DUGHQDV�KHUH���

7KH�XQGHUO\LQJ�DUELWUDWLRQ� LQ� WKLV� FDVH� FRQFHUQHG�ZKHWKHU� WKH�0H[LFDQ� FRXUWV� IDLOHG� WR�

SURYLGH�HOHPHQWDO�GXH�SURFHVV�ZLWK�UHVSHFW�WR�/LRQ�0H[LFR¶V�LQYHVWPHQWV�LQ�YLRODWLRQ�RI�$UWLFOH�

����� RI� 1$)7$�� %DVHG� RQ� WKH� HYLGHQFH� SUHVHQWHG� DQG� VHYHUDO� GD\V� RI� KHDULQJ�� WKH� WULEXQDO��

FRQVLVWLQJ�RI�WKUHH�KLJKO\�H[SHULHQFHG�DUELWUDWRUV��WKH�³7ULEXQDO´���FRQFOXGHG�WKDW�/LRQ�0H[LFR¶V�

LQYHVWPHQWV�ZHUH� QRW� DIIRUGHG� SURWHFWLRQ� E\� WKH�0H[LFDQ� FRXUWV� LQ� DFFRUGDQFH�ZLWK�0H[LFDQ�
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SURFHGXUDO� UXOHV� DQG� HOHPHQWDO� GXH� SURFHVV� XQGHU� ,QWHUQDWLRQDO� /DZ�� DQG� DFFRUGLQJO\�� XQGHU�

1$)7$���

7KH�RQO\�SDUWLHV�WR�WKH�DUELWUDWLRQ�ZHUH�WKH�8QLWHG�0H[LFDQ�6WDWHV��³0H[LFR´��DQG�/LRQ�

0H[LFR��1HLWKHU�&DUGHQDV��QRU�DQ\RQH�RQ�KLV�EHKDOI��VRXJKW�WR�LQWHUYHQH�LQ�WKH�1$)7$�DUELWUDWLRQ��

0RUHRYHU��&DUGHQDV¶�DUJXPHQW�WKDW�KH�VKRXOG�EH�SHUPLWWHG�WR�VHHN�YDFDWXU�EHFDXVH�KH�ZDV�ERXQG�

E\�WKH�$ZDUG�EXW�XQDZDUH�RI�WKLV�FRQILUPDWLRQ�SURFHHGLQJ�XQWLO�-XO\������LV�LUUHOHYDQW��7KH�)$$¶V�

GHDGOLQH��VHW�RXW�DW���8�6�&��������IRU�ILOLQJ�D�PRWLRQ�WR�YDFDWH�UXQV�IURP�WKH�GDWH�WKH�DUELWUDWLRQ�

DZDUG�ZDV� LVVXHG�� ODFN�RI�QRWLFH�RU�NQRZOHGJH�RI� WKH� LVVXDQFH�RI� WKH�DZDUG�GRHV�QRW� WROO� WKDW�

GHDGOLQH��,Q�DQ\�HYHQW��&DUGHQDV�NQHZ�RI�WKH�$ZDUG�QR�ODWHU�WKDQ�IRXU�GD\V�DIWHU�LWV�LVVXDQFH��DQG�

ZDV�DFFRUGLQJO\�DZDUH�RI�WKH�GHDGOLQH�WR�PRYH�WR�YDFDWH�WKH�$ZDUG���

&DUGHQDV�GRHV�QRW�KDYH�DQ\�LQWHUHVW�LQ�WKLV�FDVH�WKDW�MXVWLILHV�DOORZLQJ�KLP�WR�SDUWLFLSDWH�DV�

DQ�LQWHUYHQRU��+H�LV�QRW�REOLJDWHG�E\�WKH�$ZDUG�WR�PDNH�DQ\�SD\PHQWV�WR�/LRQ�0H[LFR�QRU�LV�KH�

UHIUDLQHG�IURP�DQ\�DFWLRQV��+LV�FLWDWLRQ�WR�FDVHV�LQ�ZKLFK�DUELWUDWRUV�RUGHUHG�SHUIRUPDQFH�E\�QRQ�

SDUWLHV�DUH�LQDSSOLFDEOH��DQG�WKH�&RXUW�VKRXOG�GHQ\�KLV�PRWLRQ��,Q�DGGLWLRQ��LI�&DUGHQDV�ZHUH�WR�

EHFRPH�D�SDUW\��LW�ZRXOG�GHOD\�DQG�GLVUXSW�UHVROXWLRQ�RI�WKLV�OLWLJDWLRQ�EHFDXVH�LW�ZRXOG�UHTXLUH�WKH�

ZKROHVDOH�UHRSHQLQJ�DQG�UHYLHZ�RI�WKH�HYLGHQWLDU\�UHFRUG�FRQVLGHUHG�E\�WKH�7ULEXQDO���

%$&.*5281'�

$�UHFLWDWLRQ�RI�WKH�UHOHYDQW�IDFWV�DUH�VHW�RXW�LQ�/LRQ�0H[LFR¶V�0HPRUDQGXP�LQ�2SSRVLWLRQ�

WR�WKH�8QLWHG�0H[LFDQ�6WDWHV¶�3HWLWLRQ�WR�9DFDWH�WKH�$UELWUDWLRQ�$ZDUG�DQG�LQ�6XSSRUW�RI�/LRQ�

0H[LFR�&RQVROLGDWHG�/�3�¶V�&URVV�3HWLWLRQ�WR�&RQILUP��5HFRJQL]H��DQG�(QIRUFH�DQ�$UELWUDO�$ZDUG�

�³/LRQ�0H[LFR¶V�2SS��%ULHI´��>'NWV�����DQG�����@��DQG�LQ�GHWDLO�LQ�WKH�$ZDUG�>'NWV�������������DQG�

����@��KHUHLQDIWHU�FLWHG�DV�³$ZDUG´��DQG�ZLOO�QRW�EH�UHSHDWHG�KHUH��

$V�UHOHYDQW�KHUH��DQG�LQ�VXPPDU\��IROORZLQJ�WKH�IDLOXUH�RI�FHUWDLQ�FRPSDQLHV�RZQHG�DQG�

FRQWUROOHG�E\�&DUGHQDV� WR� UHSD\� ORDQV�RZHG� WR�/LRQ�0H[LFR�� VHFXUHG�E\�PRUWJDJHV��&DUGHQDV�
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RUFKHVWUDWHG� D� ³FRPSOH[� MXGLFLDO� IUDXG� VFKHPH>@� �� �� �� WR� DYRLG� WKH� LPPLQHQW� IRUHFORVXUH�RI� WKH�

>P@RUWJDJHV�´�$ZDUG�DW�����������$IWHU�WKUHH�\HDUV�RI�OLWLJDWLRQ�LQ�WKH�0H[LFDQ�FRXUW�V\VWHP�LQ�

ZKLFK�WKH�FRXUWV�FRQVLVWHQWO\�IDLOHG�WR�SURYLGH�HOHPHQWDO�GXH�SURFHVV�WR�/LRQ�0H[LFR��LG��DW��������

���� LQ������/LRQ�0H[LFR� FRPPHQFHG�DQ� DUELWUDWLRQ�SXUVXDQW� WR�1$)7$�DQG� WKH� ,QWHUQDWLRQDO�

&HQWUH� IRU� 6HWWOHPHQW� RI� ,QYHVWPHQW�'LVSXWHV� �³,&6,'´��� ,G�� DW� �� ���� )ROORZLQJ� UHVROXWLRQ� RI�

FHUWDLQ� MXULVGLFWLRQDO� LVVXHV�� WKH�7ULEXQDO� FRQVLGHUHG� WKUHH� FODLPV� E\� /LRQ�0H[LFR�� �L�� WKDW� LWV�

LQYHVWPHQW�KDG�EHHQ�WKH�YLFWLP�RI�MXGLFLDO�DQG�DGPLQLVWUDWLYH�H[SURSULDWLRQ�XQGHU�1$)7$�$UWLFOH�

�������LL��WKDW�LW�KDG�EHHQ�GHQLHG�MXVWLFH�ZKLFK�DPRXQWHG�WR�0H[LFR¶V�IDLOXUH�WR�SURYLGH�IDLU�DQG�

HTXLWDEOH� WUHDWPHQW� XQGHU� 1$)7$� $UWLFOH� ������ DQG� �LLL�� WKDW� 0H[LFR� IDLOHG� WR� JUDQW� /LRQ�

0H[LFR¶V�LQYHVWPHQW�IXOO�SURWHFWLRQ�DQG�VHFXULW\�XQGHU�1$)7$�$UWLFOH�������/LRQ�0H[LFR¶V�2SS��

%ULHI�DW����$ZDUG�DW���������

,Q�������,YDQ�0HUFDGR��³0HUFDGR´���VXEPLWWHG�D�VHULHV�RI�OHWWHUV�WR�WKH�7ULEXQDO�VHHNLQJ�

WR�SDUWLFLSDWH�LQ�WKH�SURFHHGLQJV�DV�D�³QRQ�GLVSXWLQJ�SDUW\�´�6HH�'NW��������0HUFDGR�VRXJKW�OHDYH�

WR�SDUWLFLSDWH�DV�D�³UHVLGHQW�DQG�DFWLYH�WD[SD\HU�RI�WKH�0H[LFDQ�6WDWH�«�DQG�DV�DWWRUQH\�LQ�IDFW�RI�

WKH�FRPSDQ\�,102%,/,$5,$�%$,16��6�$��´�QRW�RQ�EHKDOI�RI�&DUGHQDV�SHUVRQDOO\��6HH�H�J���'NW��

������0HUFDGR¶V�OHWWHUV�SXUSRUWHG�WR�LQIRUP�WKH�7ULEXQDO�RI�³FHUWDLQ�OHJDO�DUJXPHQWV�ZLWK�UHJDUG�

WR� WKHVH� SURFHHGLQJV�� LQIRUP� RI� WKH� H[LVWHQFH� RI� D� QXPEHU� RI� RQJRLQJ� MXGLFLDO� SURFHGXUHV� LQ�

0H[LFR�� DQG� DWWDFK� D� IHZ� H[KLELWV� LQ� VXSSRUW� RI� KLV� FRQWHQWLRQV�´� ,G�� 7KH� 7ULEXQDO� UHTXHVWHG�

EULHILQJ� IURP�0H[LFR�DQG�/LRQ�0H[LFR�RQ�0HUFDGR¶V�SDUWLFLSDWLRQ��ERWK�RI�ZKLFK�DUJXHG� WKDW�

0HUFDGR�KDG�IDLOHG�WR�GHPRQVWUDWH�D�VXIILFLHQW�LQWHUHVW�WR�SDUWLFLSDWH��'NW��������2Q�0D\�����������

WKH�7ULEXQDO�GHQLHG�0HUFDGR¶V�DSSOLFDWLRQ�DQG�FRQFOXGHG��DPRQJ�RWKHU�WKLQJV��WKDW�³0HUFDGR¶V�

FRPPXQLFDWLRQV� GR� QRW� FODULI\� PDQ\� SDUWLFXODUV� UHJDUGLQJ� KLV� LGHQWLI\� DQG� EDFNJURXQG�´� ,G��
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0HUFDGR�QHYHU�VRXJKW�WR�UHQHZ�KLV�DSSOLFDWLRQ�WR�VXSSO\�WKH�UHTXLUHG�LQIRUPDWLRQ��2QO\�WKH�8�6��

DQG�&DQDGD�IXUWKHU�VRXJKW�WR�LQWHUYHQH�DV�D�³QRQ�GLVSXWLQJ�SDUW\�´��

$IWHU�DSSUR[LPDWHO\�ILYH�\HDUV�RI�DUELWUDWLRQ��WKH�7ULEXQDO�LVVXHG�WKH�$ZDUG�RQ�6HSWHPEHU�

����������7KH�$ZDUG�IRXQG�WKDW�0H[LFR�KDG�GHQLHG�/LRQ�0H[LFR�IDLU�DQG�HTXLWDEOH�WUHDWPHQW�RI�

ODZ��7KH�7ULEXQDO�FRQFOXGHG�WKDW�0H[LFR�FDXVHG�/LRQ�0H[LFR�WR�VXIIHU�³LPSURSHU�DQG�HJUHJLRXV�

SURFHGXUDO�FRQGXFW�E\�WKH�ORFDO�FRXUWV��ZKHWKHU�LQWHQWLRQDO�RU�QRW���ZKLFK�GRHV�QRW�PHHW�WKH�EDVLF�

LQWHUQDWLRQDOO\�DFFHSWHG�VWDQGDUGV�RI�DGPLQLVWUDWLRQ�RI�MXVWLFH�DQG�GXH�SURFHVV��DQG�ZKLFK�VKRFNV�

RU�VXUSULVHV�WKH�VHQVH�RI�MXGLFLDO�SURSULHW\�´�$ZDUG�DW��������0RUH�VSHFLILFDOO\��WKH�7ULEXQDO�IRXQG�

WKDW�/LRQ�0H[LFR�ZDV�GHQLHG�MXVWLFH�RQ�WKUHH�VHSDUDWH�JURXQGV������LPSURSHU�VHUYLFH�DQG�LPSURSHU�

GHFODUDWLRQ�RI�GHIDXOW��LG��DW�����������������LPSURSHU�GHQLDO�RI�WKH�ULJKW�WR�DSSHDO��LG��DW��������

����DQG�����GHQLDO�RI�WKH�ULJKW�WR�VXEPLW�HYLGHQFH�RI�IRUJHU\��,G��DW�������������$FFRUGLQJO\��WKH�

7ULEXQDO�DZDUGHG�/LRQ�0H[LFR�������������LQ�FRPSHQVDWRU\�GDPDJHV��SOXV�FHUWDLQ�OHJDO�IHHV�WR�

SRWHQWLDOO\�EH�LQFXUUHG�LQ�OLWLJDWLRQ��FRVWV��DQG�ERWK�SUH�DQG�SRVW�MXGJPHQW�LQWHUHVW��,G��DW��������

7KH�$ZDUG�LPSRVHG�QR�SHQDOWLHV�RU�REOLJDWLRQV�RQ�&DUGHQDV��6HH�LG��&DUGHQDV�FRQFHGHV�WKDW�KH�

OHDUQHG�RI�WKH�$ZDUG�QR�ODWHU�WKDQ�IRXU�GD\V�DIWHU�LW�ZDV�LVVXHG�ZKHQ�D�FRS\�ZDV�LQWURGXFHG�EHIRUH�

D�0H[LFDQ�FRXUW��'HFODUDWLRQ�RI�+HFWRU�&DUGHQDV�� GDWHG�$XJXVW�����������'NW�� ����� DW� ����� ��

³&DUGHQDV�'HFO�´��

2Q� 'HFHPEHU� ��� ������0H[LFR� LQLWLDWHG� WKLV� DFWLRQ� E\� ILOLQJ� D� 3HWLWLRQ� WR� 9DFDWH� WKH�

$UELWUDWLRQ�$ZDUG��WKH�³3HWLWLRQ´���'NW�����7KHUHDIWHU��RQ�)HEUXDU\����������/LRQ�0H[LFR�ILOHG�D�

&URVV�3HWLWLRQ� WR� &RQILUP�� 5HFRJQL]H�� DQG� (QIRUFH� WKH� $ZDUG� �WKH� ³&URVV�3HWLWLRQ´�� DQG� DQ�

RSSRVLWLRQ�WR�WKH�3HWLWLRQ��'NWV�����DQG�����%RWK�WKH�3HWLWLRQ�DQG�&URVV�3HWLWLRQ�DUH�IXOO\�EULHIHG��

DQG�KDYH�EHHQ�ULSH�IRU�WKH�&RXUW¶V�UHYLHZ�VLQFH�0DUFK����������6HH�'NW�������
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2Q� $XJXVW� ���� ������ DSSUR[LPDWHO\� ��� PRQWKV� DIWHU� WKH� 7ULEXQDO� LVVXHG� WKH� $ZDUG��

&DUGHQDV�ILOHG�D�PRWLRQ�WR�LQWHUYHQH�LQ�WKLV�PDWWHU��'NW������$FFRUGLQJ�WR�KLV�PRWLRQ��&DUGHQDV�

PRYHV�WR�LQWHUYHQH�LQ�WKLV�FDVH�LQ�RUGHU�WR�VHHN�YDFDWXU�RI�WKH�$ZDUG��'NW���������

$5*80(17�

,�� 7+(�&2857�6+28/'�127�$//2:�&$5'(1$6�72�,17(59(1(�%(&$86(�
+(�,6�7,0(�%$55('�)520�),/,1*�$�3(7,7,21�72�9$&$7(�7+(�$:$5'���

&DUGHQDV¶�PRWLRQ�WR�LQWHUYHQH�LQ�WKLV�GLVSXWH�VKRXOG�EH�GHQLHG�EHFDXVH�KH�LV�WLPH�EDUUHG�

IURP�PRYLQJ�WR�YDFDWH�WKH�$ZDUG��7KH�)$$�UHTXLUHV�WKDW�³>Q@RWLFH�RI�D�PRWLRQ�WR�YDFDWH��PRGLI\��

RU�FRUUHFW�DQ�DZDUG�PXVW�EH�VHUYHG�XSRQ�WKH�DGYHUVH�SDUW\�RU�KLV�DWWRUQH\�ZLWKLQ�WKUHH�PRQWKV�DIWHU�

WKH� DZDUG� LV� ILOHG� RU� GHOLYHUHG�´� �� 8�6�&� �� ���� %DOODQWLQH� Y�� 'RPLQLFDQ� 5HSXEOLF�� �����:/�

���������DW����'�'�&��$XJ������������ �³WKH�)$$�UHTXLUHV� WKDW�QRWLFH�RI�D�YDFDWXU�PRWLRQ�EH�

VHUYHG�ZLWKLQ�WKUHH�PRQWKV�RI�WKH�DZDUG¶V�GHOLYHU\�´���$�SDUW\¶V�³IDLOXUH�WR�PRYH�WR�YDFDWH�WKH�

DZDUG�ZLWKLQ� WKH� WKUHH�PRQWK� WLPH�SHULRG�SURYLGHG�E\� WKH� VWDWXWH�SUHFOXGHV� D�SDUW\� IURP� ODWHU�

VHHNLQJ�WKDW�UHOLHI�´�/RHZHQ�Y��8QLWHG�6WDWHV�������:/����������DW����'�'�&��2FW�������������

&RXUWV�KDYH�KHOG�WKDW�IDLOLQJ�WR�PHHW�WKLV�GHDGOLQH�E\�HYHQ�D�VLQJOH�GD\�ZDUUDQWV�GLVPLVVDO��:HEVWHU�

Y��$�7��.HDUQH\��,QF�������)��G������������WK�&LU���������³%HFDXVH�WKH�VWDWXWH�RI�OLPLWDWLRQV�EHJDQ�

WR�UXQ�ZKHQ�WKH�DZDUG�ZDV�SODFHG�LQ�WKH�PDLO�RQ�-DQXDU\����������DQG�H[SLUHG�WKUHH�PRQWKV�ODWHU�

RQ�$SULO����:HEVWHU
V�PRWLRQ�WR�YDFDWH�WKH�DUELWUDWLRQ�DZDUG�ZDV�XQWLPHO\��6HUYLFH�RI�QRWLFH�RQ�

('6��RQ�$SULO����RFFXUUHG�RQH�GD\�WRR�ODWH��DQG�GHQLDO�RI�WKH�PRWLRQ�WR�YDFDWH�ZDV�SURSHU�´����

7KH�$ZDUG�ZDV�LVVXHG�RQ�6HSWHPEHU�����������PDNLQJ�'HFHPEHU����������WKH�GHDGOLQH�

IRU�ILOLQJ�D�PRWLRQ�WR�YDFDWH��&DUGHQDV�ILOHG�WKLV�PRWLRQ�WR�LQWHUYHQH�HOHYHQ�PRQWKV�DIWHU�WKH�$ZDUG�

ZDV�LVVXHG��DQG�HLJKW�PRQWKV�DIWHU�WKH�GHDGOLQH��6HH�'NW������6WDWHG�GLIIHUHQWO\��WKH�)$$¶V�³WKUHH�

PRQWKV� DIWHU� WKH�DZDUG� LV� ILOHG�RU�GHOLYHUHG´�GHDGOLQH� H[SLUHG� ����GD\V� EHIRUH�&DUGHQDV� HYHQ�

SURSRVHG�PDNLQJ�D�PRWLRQ�WR�YDFDWH�RI�WKH�$ZDUG����8�6�&�������
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,Q�DGGLWLRQ��³>W@KHUH�LV�QR�VWDWXWRU\�RU�FRPPRQ�ODZ�H[FHSWLRQ�WR�WKLV�WLPH�OLPLWDWLRQ�´�'DODO�

Y��*ROGPDQ�6DFKV�	�&R�������)��6XSS���G���������'�'�&���������DII
G�VXE�QRP��'DODO�Y��*ROGPDQ�

6DFKV�	�&R�������)��G������'�&��&LU���������$FFRUGLQJO\��WKHUH�DUH�QR�H[WHQVLRQV�DYDLODEOH�IRU�

WKLV�VWULFW�GHDGOLQH��

(YHQ�LI�WKH�&RXUW�KDG�WKH�GLVFUHWLRQ�WR�H[WHQG�&DUGHQDV¶�GHDGOLQH�WR�ILOH�D�SHWLWLRQ�WR�YDFDWH�

WKH�$ZDUG²ZKLFK�LW�GRHV�QRW²&DUGHQDV�KDV�RIIHUHG�QR�MXVWLILFDWLRQ�IRU�GRLQJ�VR��+H�DUJXHV�WKDW��

ZKHQ�0H[LFR�ILOHG�WKLV�DFWLRQ�RQ�'HFHPEHU����������³>Q@HLWKHU�SDUW\�WR�WKLV�SURFHHGLQJ�KDV�HYHU�

VHUYHG�0U��&DUGHQDV�RI�DQ\�QRWLFH�RI�LWV�LQLWLDWLRQ�RU�SURJUHVV´�DQG�WKDW�KH�³RQO\�OHDUQHG�DERXW�WKH�

H[LVWHQFH�RI�D�SURFHHGLQJ�LQLWLDWHG�E\�0H[LFR�WR�WU\�WR�DQQXO�WKH�$ZDUG�ZKHQ�KH�UHDG�DQ�DUWLFOH�

RQOLQH�RQ�-XO\����������´�'RF�������DW������7KHVH�DUJXPHQWV�IDLO���

$V� DQ� LQLWLDO�PDWWHU��&DUGHQDV� RIIHUV� QR� H[SODQDWLRQ� DV� WR�ZK\�� GHVSLWH� OHDUQLQJ� RI� WKH�

$ZDUG�DW� RU� DURXQG� WKH� WLPH� LW�ZDV� LVVXHG��KH�GLG�QRW� WLPHO\�PRYH� WR�YDFDWH� WKH�$ZDUG� LI� KH�

XQGHUVWRRG�WKDW�WKH�$ZDUG�LPSRVHG�REOLJDWLRQV�RQ�KLP��,Q�DGGLWLRQ��&DUGHQDV�FLWHV�QR�DXWKRULW\�

IRU�KLV�LPSOLFLW�DUJXPHQW�WKDW�HLWKHU�0H[LFR�RU�/LRQ�0H[LFR�ZHUH�XQGHU�DQ\�REOLJDWLRQ�WR�QRWLI\�

KLP� RI� WKHVH� SURFHHGLQJV��� ,QGHHG� WKHUH� LV� QR� VXFK� UHTXLUHPHQW�� 0RUHRYHU�� WKH� GDWH� ZKLFK�

&DUGHQDV� DVVHUWV�KH� ILUVW� OHDUQHG�RI� WKLV�SURFHHGLQJ�� ILOHG� DSSUR[LPDWHO\� WZR�ZHHNV�EHIRUH� WKH�

'HFHPEHU����������GHDGOLQH��LV�LUUHOHYDQW��$V�QRWHG�DERYH��WKH�RSHUDWLYH�GDWH�XQGHU�WKH�)$$�LV�

ZKHQ�³WKH�DZDUG�LV�ILOHG�RU�GHOLYHUHG´�DQG�QRW�ZKHQ�DQRWKHU�SDUW\�FKDOOHQJHV�WKH�$ZDUG����8�6�&��

������HPSKDVLV�DGGHG���

�������������������������������������������������
�� ,Q� YLHZ� RI� &DUGHQDV¶� DUJXPHQW� WKDW� KH� KDV� VWDQGLQJ� WR� LQWHUYHQH� DQG� WKDW� KH� KDV� D� EDVLV�
LQGHSHQGHQW�RI�0H[LFR�WR�VHHN�YDFDWXU��ZKHWKHU�RU�QRW�0H[LFR�PRYHG�WR�YDFDWH�WKH�DZDUG��DQG�
WKH�WLPLQJ�RI�WKDW�DSSOLFDWLRQ��DUH�LUUHOHYDQW�WR�WKH�REOLJDWLRQ�RI�&DUGHQDV�WR�WLPHO\�PRYH�WR�SURWHFW�
KLV�ULJKWV���
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,,�� &$5'(1$6�+$6�12�5,*+7�72�,17(59(1(�38568$17�72�)('��5��&,9��3�
���$���

&DUGHQDV�FDQQRW�HVWDEOLVK�WKDW�KH�KDV�D�ULJKW�WR�LQWHUYHQH�LQ�WKLV�FDVH��)HGHUDO�5XOH�RI�&LYLO�

3URFHGXUH����D��VWDWHV�WKDW�³>R@Q�WLPHO\�PRWLRQ��WKH�FRXUW�PXVW�SHUPLW�DQ\RQH�WR�LQWHUYHQH�ZKR��

����LV�JLYHQ�DQ�XQFRQGLWLRQDO�ULJKW�WR�LQWHUYHQH�E\�D�IHGHUDO�VWDWXWH��RU�����FODLPV�DQ�LQWHUHVW�UHODWLQJ�

WR�WKH�SURSHUW\�RU�WUDQVDFWLRQ�WKDW�LV�WKH�VXEMHFW�RI�WKH�DFWLRQ��DQG�LV�VR�VLWXDWHG�WKDW�GLVSRVLQJ�RI�

WKH�DFWLRQ�PD\�DV�D�SUDFWLFDO�PDWWHU�LPSDLU�RU�LPSHGH�WKH�PRYDQW
V�DELOLW\�WR�SURWHFW�LWV�LQWHUHVW��

XQOHVV�H[LVWLQJ�SDUWLHV�DGHTXDWHO\�UHSUHVHQW�WKDW�LQWHUHVW�´�)HG��5��&LY��3�����D���&DUGHQDV�GRHV�QRW�

DOOHJH�WKDW�KH�VDWLVILHG�WKH�ILUVW�HOHPHQW��WKDW�DQ\�IHGHUDO�VWDWXWH�JUDQWV�KLP�DQ�XQFRQGLWLRQDO�ULJKW�

WR�LQWHUYHQH��DQG�LQVWHDG��KH�FODLPV�WR�KDYH�HVWDEOLVKHG�WKH�VHFRQG��D�³VXIILFLHQW�LQWHUHVW´�LQ�WKLV�

PDWWHU��7R�FODLP�D�VXIILFLHQW�LQWHUHVW�XQGHU�)HG��5��&LY��3�����D���D�SXWDWLYH�LQWHUYHQRU�PXVW�PHHW�

IRXU� UHTXLUHPHQWV�� ³���� WKH� DSSOLFDWLRQ� WR� LQWHUYHQH� PXVW� EH� WLPHO\�� ���� WKH� DSSOLFDQW� PXVW�

GHPRQVWUDWH�D�OHJDOO\�SURWHFWHG�LQWHUHVW�LQ�WKH�DFWLRQ������WKH�DFWLRQ�PXVW�WKUHDWHQ�WR�LPSDLU�WKDW�

LQWHUHVW�� DQG� ���� QR� SDUW\� WR� WKH� DFWLRQ� FDQ� EH� DQ� DGHTXDWH� UHSUHVHQWDWLYH� RI� WKH� DSSOLFDQW
V�

LQWHUHVWV�´�:LOG(DUWK�*XDUGLDQV�Y�� -HZHOO������)�5�'������� �'�'�&�������� �TXRWLQJ�.DUVQHU� Y��

/RWKLDQ������)��G�����������'�&��&LU����������&DUGHQDV¶�PRWLRQ�GRHV�QRW�PHHW�WKLV�VWDQGDUG���

��� &DUGHQDV¶�0RWLRQ�,V�8QWLPHO\���

$V�GLVFXVVHG�DERYH��&DUGHQDV¶�PRWLRQ�LV�XQWLPHO\�EHFDXVH�LW�LV�EDUUHG�E\���8�6�&������¶V�

WKUHH�PRQWK�GHDGOLQH��$Q\�ULJKW�WKDW�&DUGHQDV�KDG�WR�SHWLWLRQ�IRU�YDFDWXU�H[SLUHG�RQ�'HFHPEHU�

����������DQG� WKH�&RXUW� VKRXOG�QRW�SHUPLW�&DUGHQDV� WR� LQWHUYHQH�ZKHQ�KH� LV� WLPH�EDUUHG� IURP�

SUHVVLQJ�WKH�FODLP�WKDW�LV�WKH�RQO\�EDVLV�IRU�VHHNLQJ�LQWHUYHQWLRQ��

+RZHYHU��HYHQ�LI�WKH�)$$�GLG�QRW�SUHVHQW�DQ�DEVROXWH�EDU�WR�WKLV�PRWLRQ��LW�LV�VWLOO�XQWLPHO\��

7R� GHWHUPLQH� LI� D�PRWLRQ� WR� LQWHUYHQH� LV� WLPHO\�� ³FRXUWV� VKRXOG� WDNH� LQWR� DFFRXQW� �D�� WKH� WLPH�

HODSVHG�VLQFH�WKH�LQFHSWLRQ�RI�WKH�DFWLRQ���E��WKH�SUREDELOLW\�RI�SUHMXGLFH�WR�WKRVH�DOUHDG\�SDUW\�WR�
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WKH�SURFHHGLQJV���F��WKH�SXUSRVH�IRU�ZKLFK�LQWHUYHQWLRQ�LV�VRXJKW��DQG��G��WKH�QHHG�IRU�LQWHUYHQWLRQ�

DV�D�PHDQV�IRU�SUHVHUYLQJ�WKH�SXWDWLYH�LQWHUYHQRU
V�ULJKWV�´�:LOG(DUWK�*XDUGLDQV������)�5�'��DW����

:KHQ�D�SXWDWLYH�LQWHUYHQRU¶V�PRWLRQ�LV�XQWLPHO\��³LQWHUYHQWLRQ�PXVW�EH�GHQLHG�´�1$$&3�Y��1HZ�

<RUN������8�6�������������������

&DUGHQDV�FRQFHGHV�WKDW�KH�ZDV�IXOO\�DZDUH�RI�WKH�DUELWUDO�SURFHHGLQJV�DQG�WKH�HIIRUWV�RI�

0HUFDGR�WR�SDUWLFLSDWH�LQ�WKH�DUELWUDWLRQ��\HW�PDGH�QR�HIIRUW�WR�SDUWLFLSDWH�KLPVHOI��'NW�������DW�

SJV�������+H�DOVR�DGPLWV�KH�ZDV�DZDUH�RI�WKH�$ZDUG�IURP�DSSUR[LPDWHO\�WKH�WLPH�LW�ZDV�LVVXHG�

DQG²IRU�DSSUR[LPDWHO\�HOHYHQ�PRQWKV²WRRN�QR�DFWLRQ�WR�HLWKHU�FKDOOHQJH�WKLV�$ZDUG�RU�WR�LQTXLUH�

LQWR�ZKHWKHU�0H[LFR�ZDV�FKDOOHQJLQJ�WKH�$ZDUG��&DUGHQDV�'HFO��DW�������%HFDXVH�WLPHOLQHVV�RI�

PRWLRQ� WR� LQWHUYHQH� LV� ³PHDVXUHG� IURP�ZKHQ� WKH� SURVSHFWLYH� LQWHUYHQRU� NQHZ� RU� VKRXOG� KDYH�

NQRZQ� WKDW� DQ\� RI� LWV� ULJKWV� ZRXOG� EH� GLUHFWO\� DIIHFWHG� E\� WKH� OLWLJDWLRQ�´� 5RHGHU� Y�� ,VODPLF�

5HSXEOLF�RI�,UDQ������)��G�����������'�&��&LU���������DQG�EHFDXVH�&DUGHQDV�NQHZ�RI�WKH�$ZDUG�

WKDW� JDYH� ULVH� WR� WKHVH� SURFHHGLQJV� IURP� WKH� WLPH� LW� ZDV� LVVXHG�� WKH� &RXUW� VKRXOG� QRW� H[FXVH�

&DUGHQDV¶� IDLOXUH� PRYH� WR� YDFDWH� RU� HYHQ� WR� LQTXLUH� LQWR� WKH� H[LVWHQFH� RI� WKLV� SURFHHGLQJ²

SDUWLFXODUO\� VLQFH�&DUGHQDV� KLPVHOI� FRQWHQGV� WKDW� WKH�$ZDUG�ZDV� ³RQH� RI� WKH�PRVW� VLJQLILFDQW�

LQWHUQDWLRQDO�DUELWUDWLRQ�DZDUGV�LQ�WKH�KLVWRU\�RI�WKH�1RUWK�$PHULFDQ�)UHH�7UDGH�$JUHHPHQW�´�'NW��

�����DW�SJ������

)LQDOO\��&DUGHQDV¶�PRWLRQ�LV�XQWLPHO\�EHFDXVH�LW�VHHNV�WR�GHOD\�UHVROXWLRQ�RI�WKLV�PDWWHU�WR�

/LRQ� 0H[LFR¶V� GHWULPHQW�� ³>7@KH� UHTXLUHPHQW� RI� WLPHOLQHVV� LV� DLPHG� SULPDULO\� DW� SUHYHQWLQJ�

SRWHQWLDO� LQWHUYHQRUV� IURP� XQGXO\� GLVUXSWLQJ� OLWLJDWLRQ�� WR� WKH� XQIDLU� GHWULPHQW� RI� WKH� H[LVWLQJ�

SDUWLHV�´�5RDQH�Y��/HRQKDUW������)��G�����������'�&��&LU���������7KLV�FRQVLGHUDWLRQ�ZHLJKV�DJDLQVW�

LQWHUYHQWLRQ�³HYHQ�ZKHUH�D�ZRXOG�EH�LQWHUYHQRU�FRXOG�KDYH�LQWHUYHQHG�VRRQHU�´� ,G��+HUH��/LRQ�

0H[LFR�FRPPHQFHG�DUELWUDWLRQ�LQ�'HFHPEHU������DQG�REWDLQHG�WKH�$ZDUG�QHDUO\�VL[�\HDUV�ODWHU�
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LQ�6HSWHPEHU�������0H[LFR¶V�3HWLWLRQ�DQG�/LRQ�0H[LFR¶V�&URVV�3HWLWLRQ�KDYH�EHHQ�IXOO\�EULHIHG�

DQG� ULSH� IRU� WKH�&RXUW¶V� UHVROXWLRQ� VLQFH�0DUFK� ������ ILYH�PRQWKV� EHIRUH�&DUGHQDV�PRYHG� WR�

LQWHUYHQH��,Q�DOO��&DUGHQDV�ZDLWHG�QHDUO\�VHYHQ�\HDUV�IURP�WKH�FRPPHQFHPHQW�RI�DUELWUDWLRQ�EHIRUH�

VHHNLQJ� WR�SDUWLFLSDWH� LQ�DQ\�FDSDFLW\�ZLWK� UHVSHFW� WR� WKH�DUELWUDWLRQ�RU� WKH�FRQILUPDWLRQ�RI� WKH�

$ZDUG�WKDW�ZDV�WKH�SURGXFW�RI�WKDW�DUELWUDWLRQ��,W�LV�DSSDUHQW�WKDW�&DUGHQDV¶�PRWLRQ�WR�YDFDWH�ZRXOG�

EH�SUHPLVHG�RQ� FKDOOHQJLQJ� WKH� H[WHQVLYH� ILQGLQJV�RI� IDFW�PDGH�E\� WKH�7ULEXQDO� LQ� WKH�$ZDUG�

�DJDLQ��QRW�D�SHUPLVVLEOH�EDVLV� WR�FKDOOHQJH�DQ�DUELWUDWLRQ�DZDUG�XQGHU�WKH�)$$��� ,I�DOORZHG�WR�

SURFHHG�� /LRQ�0H[LFR�ZRXOG� EH� UHTXLUHG� WR� UHVSRQG� E\�PDUVKDOLQJ� GRFXPHQWV� DQG� WHVWLPRQ\�

GHYHORSHG�RYHU�WKH�ILYH�\HDU�DUELWUDWLRQ�WR�GHPRQVWUDWH�WKDW�WKH�$ZDUG�ZDV�LQ�IDFW�VXSSRUWHG�E\�

HYLGHQFH��3HUPLWWLQJ� VXFK�DGGLWLRQDO�EULHILQJ��ZKROO\�XQUHODWHG� WR� WKH�GLVFUHWH� LVVXHV� FXUUHQWO\�

EHIRUH�WKH�&RXUW��ZRXOG�XQGXO\�GHOD\�UHVROXWLRQ�RI�WKLV�PDWWHU�WR�WKH�SUHMXGLFH�RI�/LRQ�0H[LFR���

��� &DUGHQDV�+DV�1RW�'HPRQVWUDWHG�$�/HJDOO\�3URWHFWHG�,QWHUHVW�,Q�7KLV�0DWWHU���

&DUGHQDV�KDG�QR�OHJDOO\�SURWHFWHG�LQWHUHVW�DW�LVVXH�LQ�WKH�XQGHUO\LQJ�DUELWUDWLRQ��DQG�KH�KDV�

QR�OHJDOO\�SURWHFWHG�LQWHUHVW�DW� LVVXH�LQ�WKLV�FDVH��$V�DQ�LQLWLDO�PDWWHU��EHFDXVH�WKH�GHDGOLQH�KDV�

SDVVHG�WR�FRQWHVW�WKH�$ZDUG��&DUGHQDV�ODFNV�$UWLFOH�,,,�VWDQGLQJ��ZKLFK�UHTXLUHV�WKDW�D�SXWDWLYH�

LQWHUYHQRU�EH�FDSDEOH�RI�REWDLQLQJ�UHGUHVV� IRU�KLV�DOOHJHG� LQMXU\��ZKLFK�&DUGHQDV� LV�QRZ� WLPH�

EDUUHG�IURP�VHHNLQJ��6HH�'HXWVFKH�%DQN�1DW��7U��&R��Y��)',&������)��G�����������'�&��&LU���������

,Q� DGGLWLRQ�� WKH� DUELWUDWLRQ� FRQFHUQHG� WKH�0H[LFDQ� FRXUW� V\VWHP¶V� WUHDWPHQW� RI� /LRQ�0H[LFR¶V�

LQYHVWPHQWV��DQG�LWV�IDLOXUH�WR�SURYLGH�/LRQ�0H[LFR�ZLWK�³IDLU�DQG�HTXLWDEOH�WUHDWPHQW´�SXUVXDQW�

WR�1$)7$�$UWLFOH����������6HH�'NW��������$OWKRXJK�WKRVH�FRXUW�SURFHHGLQJV�GLG�DULVH�IURP�WKH�

DFWLRQV�RI�&DUGHQDV�DQG�KLV�FRQIHGHUDWHV��WKH�DFWLYLWLHV�RI�&DUGHQDV�ZHUH�QRW�WKH�SULPDU\�VXEMHFW�

RI� WKH� DUELWUDWLRQ�� 5DWKHU�� /LRQ� 0H[LFR� VRXJKW� DUELWUDWLRQ� XQGHU� 1$)7$� &KDSWHU� ���� ZKLFK�

JRYHUQV�WKH�REOLJDWLRQV�RI� WKH�8QLWHG�6WDWHV��0H[LFR��DQG�&DQDGD�WR�LQYHVWRUV�DQG�LQYHVWPHQWV�

IURP�RQH�RI�WKH�RWKHU�1$)7$�VLJQDWRULHV��EHFDXVH�0H[LFR��QRW�&DUGHQDV��IDLOHG�WR�DIIRUG�/LRQ�
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0H[LFR�³IDLU�DQG�HTXLWDEOH�WUHDWPHQW´�LQ�WKH�0H[LFDQ�OHJDO�V\VWHP��IDLOHG�WR�SURWHFW�/LRQ�0H[LFR��

DQG�WKDW�VXFK�IDLOXUH�YLRODWHG�1$)7$�&KDSWHU�����$JDLQ��&DUGHQDV�QHYHU�VRXJKW� WR�SHUVRQDOO\�

SDUWLFLSDWH�LQ�WKH�DUELWUDWLRQ�DV�D�QRQ�GLVSXWLQJ�SDUW\���

,Q�DQ\�HYHQW��HYHQ�LI�&DUGHQDV�KDG�D�VXIILFLHQW�LQWHUHVW�LQ�WKLV�FDVH�WR�ZDUUDQW�LQWHUYHQWLRQ��

KH�KDV�ZDLYHG�WKDW�LQWHUHVW�ERWK�E\�IDLOLQJ�WR�VHHN�WR�SDUWLFLSDWH�LQ�WKH�$UELWUDWLRQ�DQG�E\�IDLOLQJ�WR�

VHHN�YDFDWXU�LQ�WKLV�&RXUW�XSRQ�OHDUQLQJ�RI�WKH�$ZDUG²NQRZOHGJH�WKDW�&DUGHQDV�FRQFHGHV�KH�KDG�

ZLWKLQ�GD\V�RI�WKH�$ZDUG�LVVXLQJ��6HH�&DUGHQDV�'HFO��������&DUGHQDV¶�DZDUHQHVV�RI�WKH�DUELWUDWLRQ�

DQG� $ZDUG�� DQG� KLV� VXEVHTXHQW� IDLOXUH� WR� WDNH� DQ\� DFWLRQV� IRU� HOHYHQ� PRQWK� LV� D� ³YROXQWDU\�

UHOLQTXLVKPHQW� RU� DEDQGRQPHQW²H[SUHVV� RU� LPSOLHG²RI� D� OHJDO� ULJKW� RU� DGYDQWDJH�´� DQG�

FRQVWLWXWHV�ZDLYHU��0DZDNDQD� Y�� %G�� RI� 7UXVWHHV� RI� 8QLY�� RI�'�&��� ���� )�� 6XSS�� �G� ����� ����

�'�'�&�� ������� VHH�DOVR�$50$�� 6�5�2�� Y��%$(�6\V��2YHUVHDV�� ,QF��� ����)�� 6XSS�� �G� ����� ����

�'�'�&���������³,I�WKH�PLVFRQGXFW�FDPH�WR�OLJKW�DW�VRPH�SRLQW�GXULQJ�WKH�FRXUVH�RI�WKH�DUELWUDO�

SURFHHGLQJV��EXW�WKH�PRYDQW�QHYHUWKHOHVV�IDLOHG�WR�UDLVH�LWV�FRQFHUQV�LQ�D�WLPHO\�IDVKLRQ��LW�PD\�EH�

GHHPHG�WR�KDYH�ZDLYHG�LWV�ULJKW�WR�VHHN�YDFDWXU�XQGHU�>WKH�)$$@´���

0RUHRYHU��&DUGHQDV�KDV�IDLOHG�WR�DUWLFXODWH�D�OHJDO�FRJQL]DEOH�EDVLV�WR�YDFDWH�WKH�$ZDUG�

WKDW� FRXOG� VXSSRUW� LQWHUYHQWLRQ�KHUH��7KH�PRWLRQ� WR� LQWHUYHQH� UDLVHV�PXOWLSOH� FKDOOHQJHV� WR� WKH�

7ULEXQDO¶V� IDFWXDO� ILQGLQJV� LQ� WKH� $ZDUG�� &DUGHQDV� DVVHUWV� WKDW� WKLV� SURFHHGLQJ� LV� KLV� ³RQO\�

RSSRUWXQLW\�WR�FKDOOHQJH�DQ�DUELWUDO�DZDUG�WKDW�PDGH�VHULRXV�ILQGLQJV�RI�XQODZIXO�FRQGXFW�DJDLQVW�

KLP�´�'NW�������DW�SJ������/LNHZLVH��KH�DUJXHV�WKDW�E\�QRW�SDUWLFLSDWLQJ�LQ�WKH�DUELWUDWLRQ��KH�ZDV�

XQDEOH�WR�³SURIIHU�HYLGHQFH�WKDW�ZRXOG�KDYH�GLUHFWO\�UHIXWHG�WKH�IDFWXDO�SUHGLFDWHV�RQ�ZKLFK�WKH�

WULEXQDO�EDVHG�LWV�ILQGLQJV�RI�IUDXG�´�,G��DW�SJ������7KLV�DUJXPHQW�IDLOV�IRU�WZR�UHDVRQV���

)LUVW��WKH�)$$�GRHV�QRW�SHUPLW�FKDOOHQJHV�WR�D�WULEXQDO¶V�IDFWXDO�ILQGLQJV��&RXUWV�³GR�QRW�

VLW�WR�KHDU�FODLPV�RI�IDFWXDO�RU�OHJDO�HUURU�E\�DQ�DUELWUDWRU�´�.XUNH�Y��2VFDU�*UXVV�	�6RQ��,QF�������
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)��G�����������'�&��&LU���������7KH�)$$�OLVWV�³RQO\�IRXU�JURXQGV�XSRQ�ZKLFK�DQ�DUELWUDWLRQ�DZDUG�

PD\�EH�YDFDWHG�´� LG���DQG�&DUGHQDV�GRHV�QRW�DWWHPSW�WR�LQYRNH�DQ\�RI� WKHP��,QVWHDG��&DUGHQDV�

DUJXHV�WKDW�WKH�7ULEXQDO�HUUHG�E\�UHIXVLQJ�WR�DOORZ�KLV�SDUWLFLSDWLRQ�LQ�WKH�DUELWUDWLRQ��'NW�������DW�

SJ�����+RZHYHU��&DUGHQDV�QHYHU�VRXJKW�WR�LQWHUYHQH�LQ�WKH�DUELWUDWLRQ��7KH�GHQLDO�RI�0HUFDGR¶V�

DWWHPSW�WR�SDUWLFLSDWH�LQ�D�SHUVRQDO�FDSDFLW\�DQG�DV�D�ODZ\HU�IRU�D�FRPSDQ\�RZQHG�E\�&DUGHQDV�

�EXW�QRW�RQ�EHKDOI�RI�&DUGHQDV���ZDV�IXOO\�ZLWKLQ� WKH�GLVFUHWLRQ�RI� WKH�7ULEXQDO��SDUWLFXODUO\� LQ�

YLHZ�RI�0HUFDGR¶V� IDLOXUH� WR�³FODULI\�PDQ\�SDUWLFXODUV� UHJDUGLQJ�KLV� LGHQWLW\�DQG�EDFNJURXQG�´�

'NW�������DW�SJ������

6HFRQG��WKH�7ULEXQDO�LVVXHG�DQ�$ZDUG�ZKLFK�GRHV�QRW�SHQDOL]H��LPSRVH�REOLJDWLRQV�RQ��RU�

RWKHUZLVH�UHVWUDLQ�&DUGHQDV��VR�WKH�7ULEXQDO�GLG�QRW�HUU�LQ�H[FOXGLQJ�0HUFDGR�HYHQ�LI�KH�ZDV�DFWLQJ�

DV�D�UHSUHVHQWDWLYH�RI�&DUGHQDV��ZKLFK�ZDV�QRW�WKH�FDVH���$W�QR�SRLQW�GLG�WKH�7ULEXQDO�HYHU�DWWHPSW�

WR� PDNH� &DUGHQDV� RU� KLV� FRPSDQLHV� ILQDQFLDOO\� UHVSRQVLEOH� IRU� /LRQ� 0H[LFR¶V� GDPDJHV�� ,Q�

FRQWUDVW��WKH�7ULEXQDO�IRXQG�0H[LFR�OLDEOH�IRU�IDLOLQJ�WR�HQVXUH�WKDW�/LRQ�0H[LFR�UHFHLYHG�IDLU�DQG�

HTXLWDEOH�WUHDWPHQW�LQ�WKH�0H[LFDQ�FRXUW�V\VWHP��7KXV��&DUGHQDV�LV�QRW�ERXQG�E\�WKH�$ZDUG�WR�

SD\�GDPDJHV�RU�UHIUDLQ�IURP�DQ\�DFW��DQG�ZKHQ�D�SXWDWLYH�LQWHUYHQRU�³ODFN>V@�DQ�LQWHUHVW�LQ�WKLV�

GLVSXWH�EHFDXVH�WKH\�DUH�QRW�ERXQG�E\�WKH�$ZDUG�´�WKHQ�LQWHUYHQWLRQ�LV�SURSHUO\�GHQLHG������6(,8�

8QLWHG�+HDOWKFDUH�:RUNHUV�(��Y��36&�&PW\��6HUYV��������:/����������DW����6�'�1�<��-XQH�����

�������

��� 7KH�&DVHV�&LWHG�%\�&DUGHQDV�'R�1RW�6XSSRUW�+LV�$UJXPHQWV���

7KH�FDVHV�UHOLHG�XSRQ�E\�&DUGHQDV�GR�QRW�VXSSRUW�KLV�DUJXPHQWV�KHUH��+H�FLWHV�+HQGULFNV�

Y��)HOGPDQ�/��)LUP�//3�� �����:/���������� �'��'HO��6HSW�� ���� ������DQG�2ULRQ�6KLSSLQJ�	�

7UDGLQJ�&R��Y��(��6WDWHV�3HWUROHXP�&RUS��RI�3DQDPD��6��$�������)��G���������±�����G��&LU��������

DV�H[DPSOHV�RI�FDVHV�ZKHUH�FRXUWV�KDYH�KHOG�WKDW�DUELWUDWRUV�HUUHG�LQ�GHWHUPLQLQJ�WKH�ULJKWV�DQG�

REOLJDWLRQV�RI�QRQ�SDUWLHV�WR�DUELWUDWLRQ�SURFHHGLQJV��'NW�������DW�SJV���������&DUGHQDV�LJQRUHV��
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KRZHYHU��WKDW�WKH�DUELWUDWRUV�LQ�HDFK�RI�WKHVH�FDVHV�H[SOLFLWO\�REOLJDWHG�WKH�QRQ�VLJQDWRULHV��)RU�

H[DPSOH��LQ�+HQGULFNV��WKH�DUELWUDWRU�FUHDWHG�³DQ�REOLJDWLRQ�LQ�3RRO5H�>WKH�QRQ�VLJQDWRU\@�WR�PDNH�

WKH�SD\PHQW´�XQGHU� WKH�DUELWUDWLRQ�DZDUG�������:/���������DW����7KH�&RXUW� IRXQG� WKDW� WKLV�

FUHDWHG� DQ� REOLJDWLRQ� RQ� WKH� QRQ�VLJQDWRU\� EHFDXVH� ³LW� LV� FOHDU� WKDW� WKH� HVVHQFH� RI� WKH�RUGHUHG�

SD\PHQW�GHSHQGV�RQ�3RRO5H�� �� �� �� >WKH@�$UELWUDWRU
V�SRVWKHDULQJ�PHPRUDQGXP�VXJJHVWV� WKDW� WKH�

SXUSRVH�RI�WKH�$ZDUG�ZDV�WR�LQGXFH�3RRO5H�WR�PDNH�WKH�RUGHUHG�SD\PHQW�´�6LPLODUO\��LQ�2ULRQ��

DQ�DUELWUDWRU�IRXQG�WKDW�D�FRPSDQ\��ZKLFK�KDG�QRW�VLJQHG�DQ�DUELWUDWLRQ�DJUHHPHQW�DQG�GLG�QRW�

SDUWLFLSDWH� LQ� WKH� DUELWUDWLRQ�� ZDV� UHVSRQVLEOH� IRU� JXDUDQWHHLQJ� D� QHDUO\� ���PLOOLRQ� DUELWUDWLRQ�

DZDUG��2ULRQ�6KLSSLQJ�	�7UDGLQJ�&R�������)��G�DW������,Q�FRQWUDVW�WR�+HQGULFNV�DQG�2ULRQ��WKH�

7ULEXQDO�LPSRVHG�QR�VXFK�REOLJDWLRQV�RQ�&DUGHQDV��7KH�$ZDUG�UHTXLUHV�RQO\�WKDW�0H[LFR�SD\�/LRQ�

0H[LFR�IRU�LWV�GDPDJHV�DQG�LQWHUHVW���6HH�$ZDUG�DW��������³WKH�8QLWHG�0H[LFDQ�6WDWHV�KDV�EUHDFKHG�

1$)7$�$UW�� ����� �� �� �� �´� ³25'(56� WKH� 8QLWHG�0H[LFDQ� 6WDWHV� WR� SD\� /LRQ�0H[LFR� �� �� �� �´�

³25'(56�WKH�8QLWHG�0H[LFDQ�6WDWHV�WR�UHLPEXUVH�/LRQ�0H[LFR������´���HPSKDVLV�DGGHG����

&DUGHQDV�DOVR�DUJXHV�WKDW�WKH�7ULEXQDO�GHQLHG�KLV�ULJKW�WR�D�IDLU�KHDULQJ��DQG�FLWHV�VHYHUDO�

FDVHV� LQ� VXSSRUW� RI� WKDW� DUJXPHQW��$JDLQ�� WKH� IRXU� FDVHV� WKDW�&DUGHQDV� UHOLHV�RQ²,QW¶O�8QLRQ��

8QLWHG�0LQH�:RUNHUV�RI�$PHULFD�HW�DO��Y��0DUURZERQH�'HYHORSPHQW�&RPSDQ\������)��G�������WK�

�������������������������������������������������
��,Q�DGGLWLRQ��WKH�$ZDUG�REOLJDWHV�0H[LFR�WR�LQGHPQLI\�/LRQ�0H[LFR�IRU�DQ\�OHJDO�IHHV�WKDW�PD\�
EH� LPSRVHG� RQ� LW� E\� WKH�0H[LFDQ� FRXUWV� DV� D� UHVXOW� RI� WKH� GLVFRQWLQXDQFH� RI� WKH� IRUHFORVXUH�
SURFHHGLQJV�LQ�0H[LFR��6HH��H�J���$ZDUG�၁��������,Q�SDUWLFXODU��LQ�WKH�HYHQW�/LRQ�0H[LFR�LV�UHTXLUHG�
E\�0H[LFDQ�FRXUWV�WR�SD\�OHJDO�IHHV�WR�&DUGHQDV¶�RZQHG�RU�FRQWUROOHG�FRPSDQLHV�DV�D�UHVXOW�RI�WKH�
GLVFRQWLQXDWLRQ�RU�ZLWKGUDZDO�RI�OHJDO�SURFHHGLQJV�LQ�0H[LFR��WKHQ�0H[LFR�PXVW�LQGHPQLI\�/LRQ�
0H[LFR�IRU�WKH�SD\PHQW�RI�VXFK�IHHV��:KLOH�&DUGHQDV�FRPSODLQV�WKDW�DIWHU�EHLQJ�PDGH�DZDUH�RI�
0H[LFR¶V�LQGHPQLILFDWLRQ�REOLJDWLRQV�LQ�WKH�$ZDUG��D�FRXUW�LQ�0H[LFR�GLUHFWHG�WKDW�D�FODLP�IRU�
����PLOOLRQ�LQ�OHJDO�IHHV�E\�&DUGHQDV¶�FRPSDQLHV�EH�UHFDOFXODWHG��&DUGHQDV�GRHV�QRW�GLVFORVH�WKH�
EDVLV�IRU�WKH�&RXUW¶V�UHDVRQLQJ�RU�DWWHPSW�WR�GHIHQG�WKH�H[WUDYDJDQW�IHHV�VRXJKW��:KDWHYHU�LQGLUHFW�
HIIHFW�WKH�$ZDUG�PD\�KDYH�RQ�KLV�RZQHG�RU�FRQWUROOHG�FRPSDQLHV¶�HIIRUWV�WR�UHFRYHU�SXUSRUWHG�
OHJDO�IHHV�GRHV�QRW�FKDQJH�WKH�IDFW�WKDW�WKH�$ZDUG�GLG�QRW�LPSRVH�DQ\�REOLJDWLRQV�RQ�&DUGHQDV�LQ�
D�SHUVRQDO�FDSDFLW\��RU�RQ�KLV�FRPSDQLHV���EXW�H[FOXVLYHO\�RQ�0H[LFR��
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&LU���������+RWHOHV�&RQGDGR�%HDFK�Y��8QLRQ�'H�7URQTXLVWDV������)��G������VW�&LU��������7HPSR�

6KDLQ�&RUS��Y��%HUWHN��,QF�������)��G������G�&LU���������DQG�3UXGHQWLDO�6HFXULWLHV��,QF��Y��'DOWRQ��

����)��6XSS��������1�'��2NOD������²DUH�UHDGLO\�GLVWLQJXLVKDEOH��%RWK�,QW¶O�8QLRQ�DQG�+RWHOHV�

YDFDWHG� DUELWUDWLRQ� DZDUGV� LQ� ZKLFK� DQ� DUELWUDWRU� GHQLHG� VLJQDWRULHV� WR� WKH� DJUHHPHQW� DQ�

RSSRUWXQLW\�WR�EH�KHDUG��6HH�,QW¶O�8QLRQ������)��G�DW�������WK�&LU���������³ZH�FDQQRW�VDQFWLRQ�WKH�

GHFLVLRQ�RI�DQ�DUELWUDWRU�ZKR�IDLOHG�WR�SURYLGH�D�VLJQDWRU\�WR�WKH�DUELWUDWLRQ�DJUHHPHQW�D�IXOO�DQG�

IDLU�KHDULQJ�´���+RWHOHV������)��G�DW�����³7KH�DUELWUDWRU�LV�QRW�ERXQG�WR�KHDU�DOO�RI�WKH�HYLGHQFH�

WHQGHUHG� E\� WKH� SDUWLHV�� KRZHYHU��KH�PXVW� JLYH� HDFK� RI� WKH� SDUWLHV� WR� WKH� GLVSXWH� DQ� DGHTXDWH�

RSSRUWXQLW\�WR�SUHVHQW�LWV�HYLGHQFH�DQG�DUJXPHQWV�´���/LNHZLVH��LQ�7HPSR��WKH�&RXUW�KHOG�WKDW�WKH�

DUELWUDWRU�HUUHG�LQ�UHIXVLQJ�WR�DOORZ�D�SDUW\�WR�WKH�DUELWUDWLRQ�WR�FDOO�D�SDUWLFXODU�ZLWQHVV������)��G�

DW�����'HVSLWH�WKDW�SDUW\¶V�LQVLVWHQFH�WKDW�WKH�WHVWLPRQ\�ZRXOG�EH�FULWLFDO��WKH�DUELWUDWRU�VWDWHG�RQO\�

WKDW� WKH� WHVWLPRQ\�ZRXOG�EH�FXPXODWLYH�� DQG� JDYH�QR� IXUWKHU� H[SODQDWLRQ�� ,G�� DW� ����7KH� FRXUW�

FRQFOXGHG�WKLV�ZDV�HUURU��,G��,Q�3UXGHQWLDO��WKH�FRXUW�H[SODLQHG�WKDW�WKH�DUELWUDWRU�³LV�JXLGHG�E\�D�

EDVLF� UHTXLUHPHQW� WR� JUDQW� WKH� SDUWLHV� D� IXQGDPHQWDOO\� IDLU� KHDULQJ´� DQG� WKDW� ³>Y@DFDWXU� LV�

DSSURSULDWH�RQO\�ZKHQ�WKH�H[FOXVLRQ�RI�UHOHYDQW�HYLGHQFH�VR�DIIHFWV�WKH�ULJKWV�RI�D�SDUW\�WKDW�LW�PD\�

EH�VDLG�WKDW�KH�ZDV�GHSULYHG�RI�D�IDLU�KHDULQJ�´�����)��6XSS��DW�������1�'��2NOD���������FOHDQHG�

XS����

$OWKRXJK� HDFK� RI� WKHVH� FDVHV� VSHDNV� WR� WKH� LPSRUWDQFH� RI� JUDQWLQJ� WKH� SDUWLHV� D� IXOO�

RSSRUWXQLW\�WR�EH�KHDUG��&DUGHQDV�LJQRUHV�WKDW�KH�ZDV�QRW�D�SDUW\�WR�WKH�DUELWUDWLRQ��QRU�ZDV�KH�

DVNHG�E\�D�SDUW\�WR�WHVWLI\��,QGHHG�QRQH�RI�WKHVH�FDVHV�VWDWH�WKDW�DQ�DUELWUDWRU�PXVW�DOORZ�D�QRQ�

SDUW\�DQG�QRQ�VLJQDWRU\�D�IXOO�RSSRUWXQLW\�WR�EH�KHDUG²SDUWLFXODUO\�ZKHUH��DV�KHUH��WKDW�QRQ�SDUW\�

QHYHU�DWWHPSWHG�WR�SDUWLFLSDWH�LQ�WKH�ILUVW�SODFH���
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&DUGHQDV�GRHV��KRZHYHU��FLWH�VHYHUDO�FDVHV�VWDWLQJ�WKDW�D�WKLUG�SDUW\�LV�QRW�SURKLELWHG�IURP�

LQWHUYHQLQJ�LQ�RU�RWKHUZLVH�FKDOOHQJLQJ�DQ�DUELWUDWLRQ�DZDUG��'NW�������DW������<HW�&DUGHQDV�DJDLQ�

LJQRUHV�FUXFLDO�GLVWLQFWLRQV�EHWZHHQ�KLV�RZQ�DUJXPHQWV�DQG�WKH�FDVHV�KH�UHOLHV�RQ��DQG�KH�YDVWO\�

RYHUVWDWHV�WKH�KROGLQJV�RI�WKHVH�FDVHV��)RU�H[DPSOH��KH�FLWHV�%UXVFLDQHOOL�Y��7ULHPVWUD�������:/�

����������1�'��,OO��$XJ������������EXW�LJQRUHV�WKH�FRXUW¶V�LQVWUXFWLRQ�WKDW�D�WKLUG�SDUW\�LQWHUYHQRU�

FDQ�FKDOOHQJH�DQ�DUELWUDWLRQ�DZDUG�RQO\�ZKHQ�³WKH�DUELWUDWRU�JRHV�RXWVLGH�LWV�MXULVGLFWLRQ�DQG�LVVXHV�

D� UXOLQJ�SXUSRUWLQJ� WR�ELQG� WKDW�SDUW\�´� �����:/���������� DW� ���+H�DOVR� DUJXHV� WKDW�:HVWUD�

&RQVWU���,QF��Y��8�6��)LG��	�*XDU��&R��������:/����������0�'��3D��$SU������������LV�DQDORJRXV�

WR�KLV�VLWXDWLRQ��EXW�VLPLODUO\�LJQRUHV�WKDW�WKH�XQGHUO\LQJ�DUELWUDWLRQ�DZDUG�LQ�WKDW�FDVH�KHOG�WKDW�D�

QRQ�SDUW\�WR�WKH�DUELWUDWLRQ�ZDV�³OLDEOH�WR�:HVWUD�IRU�RYHU����PLOOLRQ�´������:/���������DW����

,QGHHG��&DUGHQDV�FLWHV�RQO\�D�VLQJOH�FDVH�ZKHUH�D�FRXUW�SHUPLWWHG�D�LQWHUYHQRU�WR�FKDOOHQJH�DQ�

DUELWUDWLRQ�DZDUG�WKDW�GLG�QRW�GLUHFWO\�ELQG�WKDW�LQWHUYHQRU��$VV
Q�RI�&RQWUDFWLQJ�3OXPEHUV�RI�&LW\�

RI�1HZ�<RUN��,QF��Y��/RF��8QLRQ�1R����HW�DO�������)��G�������G�&LU���������7KHUH��WKH�FRXUW�SHUPLWWHG�

DQ�LQWHUQDWLRQDO�SOXPELQJ�XQLRQ�WR�FKDOOHQJH�DQ�DUELWUDWLRQ�DZDUG�ZKLFK�ERXQG�LWV�ORFDO�FKDSWHUV��

����)��G�DW������&DUGHQDV¶�DUJXPHQW�VKDUHV�QR�VLPLODULWLHV�WR�WKLV�XQLRQ�FDVH���

1RQH�RI�WKH�FDVHV�WKDW�&DUGHQDV�FLWHV�VWDQG�IRU�WKH�SURSRVLWLRQ�WKDW�D�QRQ�SDUW\�KDV�D�ULJKW�

WR�LQWHUYHQH�XQGHU�WKH�)$$��LQVWHDG��WKH\�VWDWH�RQO\�WKDW�D�QRQ�SDUW\�WR�DQ�DUELWUDWLRQ�PD\�VHHN�WR�

LQWHUYHQH�LQ�DQ�HQIRUFHPHQW�DFWLRQ�ZKHQ�WKH�UHOHYDQW�DUELWUDWLRQ�DZDUG�SXUSRUWV�WR�ELQG�WKDW�QRQ�

SDUW\��7KH�$ZDUG�KHUH�GRHV�QRW�SXUSRUW�WR�ELQG�&DUGHQDV�LQ�DQ\�ZD\���

��� 7KLV� 3URFHHGLQJ� 'RHV� 1RW� 7KUHDWHQ� 7R� ,PSDLU� $Q\� /HJDOO\� 3URWHFWHG�
,QWHUHVW�2I�&DUGHQDV��

&DUGHQDV�LQFRUUHFWO\�DUJXHV�WKDW�WKH�$ZDUG�KDV�³FUHDWHG�DQ�XQWHQDEOH�OHJDO�FRQIOLFW�IRU�0U��

&DUGHQDV�´�'NW�������DW�SJ������6SHFLILFDOO\��KH�FRQWHQGV� WKDW� WKH�7ULEXQDO¶V� ILQGLQJV�³GLUHFWO\�
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FRQWUDGLFW�WKH�HDUOLHU�ILQGLQJV�RI�WKH�0H[LFDQ�FRXUWV�RQ�WKH�VDPH�OHJDO�TXHVWLRQV�DULVLQJ�RXW�RI�KLV�

FRPPHUFLDO�GLVSXWH�ZLWK�/LRQ�´�,G��7KLV�DUJXPHQW�IDLOV�IRU�IRXU�UHDVRQV���

)LUVW��DQG�DV�QRWHG�DERYH��&DUGHQDV�VHHNV�WR�FKDOOHQJH�WKH�$ZDUG�RQ�LPSURSHU�JURXQGV��,W�

LV�ZHOO�HVWDEOLVKHG�WKDW�³FRXUWV�DUH�QRW�DXWKRUL]HG�WR�UHFRQVLGHU�WKH�PHULWV�RI�DQ�DZDUG�HYHQ�WKRXJK�

WKH�SDUWLHV�PD\�DOOHJH�WKDW�WKH�DZDUG�UHVWV�RQ�HUURUV�RI�IDFW�RU�RQ�PLVLQWHUSUHWDWLRQ�RI�WKH�FRQWUDFW�´�

8QLWHG�3DSHUZRUNHUV�,QW
O�8QLRQ��$)/�&,2�Y��0LVFR��,QF�������8�6�����������������VHH�DOVR�.DQXWK�

Y��3UHVFRWW��%DOO�	�7XUEHQ��,QF�������)��G�������������'�&��&LU���������³&RXUWV�KDYH�UHFRJQL]HG�

WKDW�MXGLFLDO�UHYLHZ�RI�DUELWUDO�DZDUGV�LV�H[WUHPHO\�OLPLWHG��&RXUWV�WKXV�GR�QRW�VLW�WR�KHDU�FODLPV�RI�

IDFWXDO�RU�OHJDO�HUURU�E\�DQ�DUELWUDWRU�DV�DQ�DSSHOODWH�FRXUW�GRHV�LQ�UHYLHZLQJ�GHFLVLRQV�RI�ORZHU�

FRXUWV����&DUGHQDV¶�UHTXHVW�WKDW�WKLV�&RXUW�DOORZ�KLV�LQWHUYHQWLRQ�WR�FKDOOHQJH�WKH�7ULEXQDO¶V�IDFWXDO�

ILQGLQJV�LV�LPSURSHU��DQG�DORQH�ZDUUDQWV�GHQLDO�RI�KLV�PRWLRQ���

6HFRQG��&DUGHQDV¶�DUJXPHQW�WKDW�WKH�7ULEXQDO�PDGH�ILQGLQJV�WKDW�GLIIHU�IURP�WKRVH�PDGH�

E\�WKH�0H[LFDQ�&RXUWV�LV�D[LRPDWLF��/LRQ�0H[LFR�LQLWLDWHG�WKH�DUELWUDWLRQ�DIWHU�IDFLQJ�XQIDLU�DQG�

LQHTXLWDEOH�WUHDWPHQW�LQ�WKH�0H[LFDQ�FRXUW�V\VWHP��7KLV�LQFOXGHV�WKH�0H[LFDQ�FRXUWV�UHIXVLQJ�WR�

SURYLGH� DGHTXDWH� QRWLFH� WR� /LRQ�0H[LFR� RI� SURFHHGLQJV� LQLWLDWHG� DJDLQVW� LW�� DFFHSWLQJ� IRUJHG�

GRFXPHQWV�WR�/LRQ�0H[LFR¶V�GHWULPHQW��DQG�SURFHGXUDOO\�HVWRSSLQJ�/LRQ�0H[LFR�IURP�FKDOOHQJLQJ�

WKH�DXWKHQWLFLW\�RI�WKRVH�IRUJHULHV��6HH�$ZDUG�DW����������������������&DUGHQDV¶�DUJXPHQW�WKDW�WKH�

7ULEXQDO�DQG�WKH�0H[LFDQ�FRXUWV�UHDFKHG�GLIIHUHQW�FRQFOXVLRQV�RQO\�UHLQIRUFHV�ZK\�/LRQ�0H[LFR�

VRXJKW�DUELWUDWLRQ�LQ�WKH�ILUVW�LQVWDQFH��7KH�0H[LFDQ�FRXUWV�UHSHDWHGO\�GHQLHG�/LRQ�0H[LFR�GXH�

SURFHVV��DQG�ILQGLQJV�WKDW�UHVXOW� IURP�SURFHHGLQJV�WKDW�IDLO� WR�SURYLGH�D�SDUW\�ZLWK�GXH�SURFHVV�

VKRXOG�QRW�EH�FRQVLGHUHG�D�EDVLV�WR�YDFDWH�DQ�$ZDUG�WKDW�ZDV�WKH�UHVXOW�RI�DQ�LQGLVSXWDEO\�LPSDUWLDO�

DUELWUDWLRQ�LQ�ZKLFK�DOO�SDUWLHV�ZHUH�DIIRUGHG�GXH�SURFHVV���
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7KLUG��&DUGHQDV�KDV�LGHQWLILHG�QR�FRQWUDGLFWRU\�REOLJDWLRQV�LPSRVHG�RQ�KLP�E\�WKH�$ZDUG��

6LQFH� WKH� $ZDUG� LPSRVHV� QR� REOLJDWLRQV� RQ� &DUGHQDV�� LW� FDQQRW� VXEMHFW� KLP� WR� FRQWUDGLFWRU\�

REOLJDWLRQV���

)RXUWK��&DUGHQDV�KDV�DOVR�LGHQWLILHG�QR�ULJKW�WR�SDUWLFLSDWH�LQ�WKH�DUELWUDWLRQ��/LRQ�0H[LFR�

VRXJKW�DUELWUDWLRQ�SXUVXDQW� WR�1$)7$�&KDSWHU�����7KLV�&KDSWHU�DSSOLHV� WR�GLVSXWHV�EHWZHHQ�D�

1$)7$�3DUW\��WKH�8�6���0H[LFR��RU�&DQDGD��DQG�HLWKHU�LQYHVWRUV�IURP�DQRWKHU�1$)7$�3DUW\��RU�

LQYHVWPHQWV� RI� LQYHVWRUV� RI� DQRWKHU� 1$)7$�3DUW\�� 6HH� 1$)7$� $UW�� ������ )RU� SXUSRVHV� RI�

1$)7$�&KDSWHU�����WKH�RQO\�UHOHYDQW�SDUWLHV�WR�WKH�GLVSXWH�DUH�/LRQ�0H[LFR��D�&DQDGLDQ�LQYHVWRU��

DQG�0H[LFR�� D� 1$)7$�3DUW\�� 1HYHUWKHOHVV�� WKH� ,&6,'�$UELWUDWLRQ�$GGLWLRQDO� )DFLOLW\� 5XOHV��

SHUPLW�D�QRQ�GLVSXWLQJ�SDUW\�WR�VHHN�WR�³ILOH�D�ZULWWHQ�VXEPLVVLRQ�ZLWK�WKH�7ULEXQDO�UHJDUGLQJ�D�

PDWWHU�ZLWKLQ�WKH�VFRSH�RI�WKH�GLVSXWH�´�,&6,'�$UELWUDWLRQ��$GGLWLRQDO�)DFLOLW\��5XOHV�$UW���������

������7KH�7ULEXQDO�³PD\�DOORZ�D�SHUVRQ�RU�HQWLW\�WKDW�LV�QRW�D�SDUW\�WR�WKH�GLVSXWH�������WR�ILOH�D�

ZULWWHQ�VXEPLVVLRQ�ZLWK�WKH�7ULEXQDO´�LI�WKH�7ULEXQDO�GHWHUPLQHV�WKDW�WKH�VXEPLVVLRQ�ZRXOG�DVVLVW�

LQ�UHVROYLQJ�FRQWHVWHG�LVVXHV�RU�ZRXOG�DGGUHVV�D�PDWWHU�ZLWKLQ�WKH�VFRSH�RI�WKH�GLVSXWH��RU�LI�WKH�

QRQ�GLVSXWLQJ�SDUW\�KDV�D�VLJQLILFDQW�LQWHUHVW� LQ�WKH�GLVSXWH�� ,G���HPSKDVLV�DGGHG���,Q�H[HUFLVLQJ�

WKLV�GLVFUHWLRQ��WKH�7ULEXQDO�PXVW�DOVR�FRQVLGHU�ZKHWKHU�D�QRQ�GLVSXWLQJ�SDUW\�VXEPLVVLRQ�ZRXOG�

³GLVUXSW�WKH�SURFHHGLQJ�RU�XQGXO\�EXUGHQ�RU�XQIDLUO\�SUHMXGLFH�HLWKHU�SDUW\�´�,G��'LVSRVLWLYHO\�KHUH��

&DUGHQDV� QHYHU� DWWHPSWHG� WR� SDUWLFLSDWH� LQ� WKH� DUELWUDWLRQ�� 7R� WKH� H[WHQW� WKDW� &DUGHQDV� QRZ�

FKDUDFWHUL]HV�0HUFDGR¶V� DSSOLFDWLRQV� WR� SDUWLFLSDWH� DV� UHTXHVWV� WR� SDUWLFLSDWH� RQ� KLV� EHKDOI²D�

�������������������������������������������������
��$W� DOO� WLPHV� GXULQJ� WKH� DUELWUDWLRQ�� WKH� SURFHHGLQJV�ZHUH� JRYHUQHG� E\� WKH� ,&6,'�$GGLWLRQDO�
)DFLOLW\�5XOHV�HVWDEOLVKHG�LQ�$SULO�������2Q�-XO\����������D�UHYLVHG�VHW�RI�$GGLWLRQDO�)DFLOLW\�5XOHV�
FDPH� LQWR� HIIHFW�� 6HH� KWWSV���LFVLG�ZRUOGEDQN�RUJ�QHZV�DQG�HYHQWV�FRPPXQLTXHV�LFVLG�
DGPLQLVWUDWLYH�FRXQFLO�DSSURYHV�DPHQGPHQW�LFVLG�UXOHV�7KH� ����� HGLWLRQ� RI� WKH�5XOHV� KDYH�QR�
EHDULQJ�RQ�HLWKHU�WKLV�FDVH�RU�WKH�XQGHUO\LQJ�DUELWUDWLRQ��6HH�,&6,'�$GGLWLRQDO�)DFLOLW\�5XOHV�������
(GLWLRQ��5XOH�������³7KH�DSSOLFDEOH�,&6,'�$GGLWLRQDO�)DFLOLW\�$UELWUDWLRQ�5XOHV�DUH�WKRVH�LQ�IRUFH�
RQ�WKH�GDWH�RI�ILOLQJ�WKH�UHTXHVW�IRU�DUELWUDWLRQ�´����
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LQWHUSUHWDWLRQ�WKDW�LV�QRW�VXSSRUWHG�E\�0HUFDGR¶V�ILOLQJV²WKH�7ULEXQDO�IXOO\�FRQVLGHUHG�0HUFDGR¶V�

DSSOLFDWLRQV�XQGHU�$UW���������LW�UHTXHVWHG�EULHILQJ�RQ�0HUFDGR¶V�UHTXHVWV�IURP�ERWK�/LRQ�0H[LFR�

DQG�0H[LFR��ERWK�RI�ZKLFK�RSSRVHG�WKH�DSSOLFDWLRQV���DQG�LW�XOWLPDWHO\�GHQLHG�WKH�DSSOLFDWLRQV��

'NW��������³>7@KH�SDUWLHV�DJUHH��DQG�WKH�7ULEXQDO�FRQFXUV��WKDW�0U��0HUFDGR¶V�SHWLWLRQV�KDYH�QRW�

IXOILOOHG�WKH�UHTXLVLWHV�VHW�RXW�LQ�WKH�6WDWHPHQW�>RI�WKH�)UHH�7UDGH�&RPPLVVLRQ�RQ�1RQ�'LVSXWLQJ�

3DUW\�3DUWLFLSDWLRQ@���)RU�LQVWDQFH��0U��0HUFDGR¶V�FRPPXQLFDWLRQV�GR�QRW�FODULI\�PDQ\�SDUWLFXODUV�

UHJDUGLQJ�KLV�LGHQWLI\�DQG�EDFNJURXQG�DV�WKH�6WDWHPHQW�GHPDQGV�´���6XFK�GHQLDO�ZDV�ZHOO�ZLWKLQ�

WKH�7ULEXQDO¶V�DXWKRULW\��VHH�$UW���������DQG�&DUGHQDV¶�DSSDUHQW�GLVDJUHHPHQW�ZLWK�WKDW�GHFLVLRQ�LV�

QRW� D� �� 8�6�&�� �� ���D�� JURXQG� IRU� YDFDWXU�� 0RUHRYHU�� 0HUFDGR� QHYHU� VRXJKW� WR� UHQHZ� KLV�

DSSOLFDWLRQ�WR�DGGUHVV�WKH�GHIHFWV�LGHQWLILHG�E\�WKH�7ULEXQDO��ZKLFK�KH�KDG�WKH�ULJKW�WR�GR��QRU�GLG�

&DUGHQDV�VHHN�WR�LQWHUYHQH�KLPVHOI�DIWHU�WKH�7ULEXQDO�UHMHFWHG�0HUFDGR¶V�UHTXHVW���

,,,�� 7+(� &2857� 6+28/'� 127� 3(50,7� &$5'(1$6� 72� ,17(59(1(�
38568$17�72�)('��5��&,9��3����%��

7KH�&RXUW�VKRXOG�QRW�JUDQW�SHUPLVVLYH� LQWHUYHQWLRQ� WR�&DUGHQDV�IRU� WKH�VDPH�UHDVRQV� LW�

VKRXOG�GHQ\�KLV�PRWLRQ�WR�LQWHUYHQH�DV�RI�ULJKW��)HG��5��&LY��3�����E��SURYLGHV�WKDW�³>R@Q�WLPHO\�

PRWLRQ��WKH�FRXUW�PD\�SHUPLW�DQ\RQH�WR�LQWHUYHQH�ZKR���$��LV�JLYHQ�D�FRQGLWLRQDO�ULJKW�WR�LQWHUYHQH�

E\�D� IHGHUDO� VWDWXWH��RU� �%��KDV�D� FODLP�RU�GHIHQVH� WKDW� VKDUHV�ZLWK� WKH�PDLQ�DFWLRQ�D�FRPPRQ�

TXHVWLRQ�RI�ODZ�RU�IDFW�´�:KHQ�D�SDUW\�VHHNV�SHUPLVVLYH�LQWHUYHQWLRQ��KH�PXVW�HVWDEOLVK�³����DQ�

�������������������������������������������������
��7KH�)UHH�7UDGH�&RPPLVVLRQ��³)7&´��LV�WKH�FHQWUDO�LQVWLWXWLRQ�RI�WKH�1$)7$��,W�ZDV�FUHDWHG�E\�
$UWLFOH������RI� WKH�1$)7$�WR� VXSHUYLVH� WR� VXSHUYLVH� WKH� LPSOHPHQWDWLRQ�RI� WKH�1$)7$�� DQG�
DPRQJ�RWKHU�IXQFWLRQV��RYHUVHH�LWV�IXUWKHU�DSSOLFDWLRQ�DQG�GHFLGH�GLVSXWHV�DERXW�LWV�LQWHUSUHWDWLRQ��
7KLV� LV� GRQH� WKURXJK� WKH� LVVXLQJ� RI� -RLQW� 6WDWHPHQWV�� 7KH� )7&� LV� FRPSULVHG� RI� FDELQHW�OHYHO�
UHSUHVHQWDWLYHV�RI�WKH�WKUHH�PHPEHU�FRXQWULHV��&DQDGD¶V�0LQLVWHU�RI�,QWHUQDWLRQDO�7UDGH��8QLWHG�
6WDWHV�7UDGH�5HSUHVHQWDWLYH�DQG�0H[LFR¶V�6HFUHWDU\�RI�WKH�(FRQRP\��6HFUHWDUtD�GH�(FRQRPtD���
2QH� RI� WKHVH� -RLQW� 6WDWHPHQWV� DGGUHVVHV� WKH� LVVXH� RI� 1RQ�'LVSXWLQJ� 3DUW\� 3DUWLFLSDWLRQ� LQ�
DUELWUDWLRQ�XQGHU�WKH�1$)7$���
KWWSV���XVWU�JRY�DUFKLYH�DVVHWV�7UDGHB$JUHHPHQWV�5HJLRQDO�1$)7$�DVVHWBXSORDGBILOH���B�����
SGI��
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LQGHSHQGHQW�JURXQG�IRU�VXEMHFW�PDWWHU�MXULVGLFWLRQ������D�WLPHO\�PRWLRQ��DQG�����D�FODLP�RU�GHIHQVH�

WKDW�KDV�D�TXHVWLRQ�RI�ODZ�RU�IDFW�LQ�FRPPRQ�ZLWK�WKH�PDLQ�DFWLRQ�´�(QY
W�'HI��Y��/HDYLWW������)��

6XSS���G���������'�'�&��������

$V� DQ� LQLWLDO�PDWWHU�� &DUGHQDV� GRHV� QRW� DWWHPSW� WR� LGHQWLI\� D� VWDWXWH� WKDW� JUDQWV� KLP� D�

FRQGLWLRQDO�ULJKW� WR�LQWHUYHQH��6LPLODUO\��&DUGHQDV¶�PRWLRQ�LV�XQWLPHO\�XQGHU���8�6�&��������DV�

GLVFXVVHG�DERYH��6LQFH�&DUGHQDV�LV�WLPH�EDUUHG�IURP�VHHNLQJ�KLV�UHTXHVWHG�UHOLHI��VHH�VXSUD�SJ�����

KH� DOVR� LV� XQDEOH� WR� REWDLQ� UHGUHVV�� DQG� KLV� ³GHIHFW� RI� VWDQGLQJ� LV� D� GHIHFW� LQ� VXEMHFW� PDWWHU�

MXULVGLFWLRQ�´�+DDVH�Y��6HVVLRQV������)��G�����������'�&��&LU���������'HXWVFKH�%DQN�1DW��7U��&R���

����)��G�DW������³$UWLFOH�,,,�UHTXLUHV�D�VKRZLQJ�RI�LQMXU\�LQ�IDFW��FDXVDWLRQ��DQG�UHGUHVVDELOLW\�´����

&DUGHQDV� KDV� DOVR� QRW� DVVHUWHG� D� FODLP�ZLWK� D� FRPPRQ� TXHVWLRQ� RI� ODZ� RU� IDFW� WR� WKH�

3HWLWLRQ�� RU� &URVV�3HWLWLRQ�� &DUGHQDV� VHHNV� WR� LQWHUYHQH� WR� FKDOOHQJH� WKH� 7ULEXQDO¶V� IDFWXDO�

ILQGLQJV��ZKLFK�KH�FRQWHQGV�KDV�FDXVHG�KLP�WR�VXIIHU�UHSXWDWLRQDO�KDUP��+RZHYHU��FKDOOHQJHV�WR�

WKH�IDFWXDO�ILQGLQJV�RI�WKH�7ULEXQDO�UHJDUGLQJ�WKH�FRQGXFW�RI�&DUGHQDV�DUH�QRW�EHIRUH�WKLV�&RXUW��

,QVWHDG��WKLV�FDVH�VROHO\�FRQFHUQV�ZKHWKHU�WKH�7ULEXQDO�H[FHHGHG�LWV�DXWKRULW\�RU�DFWHG�LQ�PDQLIHVW�

GLVUHJDUG� RI� WKH� ODZ� LQ� LQWHUSUHWLQJ� $UWLFOH� �����D�� RI� 1$)7$� LQ� KROGLQJ� WKDW� WKH� SKUDVH�

³LQYHVWPHQWV� RI� LQYHVWRUV´� DSSOLHG� WR� /LRQ� 0H[LFR�� VR� WKDW� LW� FRXOG� FRPPHQFH� DUELWUDWLRQ�

SURFHHGLQJV�WR�SURWHFW�LWV�PRUWJDJH�LQYHVWPHQWV�LQ�0H[LFR��,Q�FRQWUDVW��&DUGHQDV�VHHNV�WR�UHRSHQ�

H[WHQVLYH�IDFWXDO�ILQGLQJV�UHJDUGLQJ�KLV�FRQGXFW��7KLV�ZRXOG�UHTXLUH�D�IXOO� UHYLHZ�RI�WKH�HQWLUH�

DUELWUDO�UHFRUG�DQG�ZRXOG�VXEVWDQWLDOO\�GHOD\�WKH�UHVROXWLRQ�RI�WKLV�PDWWHU�RQ�DUJXPHQWV�QRW�UDLVHG�

ZLWKLQ�WKH�WKUHH�PRQWK�)$$�GHDGOLQH��)XUWKHUPRUH��WKLV�UHYLHZ�ZRXOG�UHTXLUH�WKH�&RXUW�WR�HQJDJH�

�������������������������������������������������
��7R�WKH�H[WHQW�WKH�&RXUW�EHOLHYHV�WKDW�&DUGHQDV�KDV�VRPH�OHJDOO\�VXIILFLHQW�LQWHUHVW�LQ�YDFDWXU��WKDW�
LQWHUHVW� LQ�DOUHDG\�DGHTXDWHO\�UHSUHVHQWHG�E\�0H[LFR��6HH�(DUWKZRUNV�Y��8�6��'HS
W�RI�,QWHULRU��
�����:/� ��������� DW� �� �'�'�&�� $XJ�� ��� ������ �GHQ\LQJ� D� SHUPLVVLYH� LQWHUYHQWLRQ� PRWLRQ�
EHFDXVH�WKH�SXWDWLYH�LQWHUYHQRU¶V�LQWHUHVWV�³DUH�DGHTXDWHO\�UHSUHVHQWHG�´����
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LQ�SUHFLVHO\�WKH�W\SH�RI�LPSHUPLVVLEOH�VHFRQG�JXHVVLQJ�WKDW�KDV�UHSHDWHGO\�EHHQ�GLVDOORZHG�E\�WKH�

FRXUWV��6HH�.XUNH������)��G�DW������KROGLQJ�WKDW�FRXUWV�³GR�QRW�VLW�WR�KHDU�FODLPV�RI�IDFWXDO�RU�OHJDO�

HUURU�E\�DQ�DUELWUDWRU�´���

&DUGHQDV�ZDV�QRW�D�SDUW\�WR�WKH�DUELWUDWLRQ��QRU�LV�KH�REOLJDWHG�E\�WKH�$ZDUG��3HUPLVVLYH�

LQWHUYHQWLRQ�VKRXOG�EH�GHQLHG�EHFDXVH�DQ\�FODLPV�KH�PD\�KDYH�DUH�WLPH�EDUUHG��DQG��LQ�DQ\�HYHQW�

DUH�QRW�DOORZDEOH�XQGHU�WKH�)$$���

&21&/86,21�

)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�&RXUW�VKRXOG�GHQ\�&DUGHQDV¶�PRWLRQ�WR�LQWHUYHQH���

�

�
5HVSHFWIXOO\�VXEPLWWHG��

�

'DWHG��6HSWHPEHU��������� � �V��5HJLQDOG�5��*RHNH�� � �
5HJLQDOG�5��*RHNH��'&�%DU�1R����������
0$<(5�%52:1�//3�
�����.�6WUHHW�1:�
:DVKLQJWRQ��'&�������
7HO��������������������
UJRHNH#PD\HUEURZQ�FRP�
�
�
�
-RKQ�0��&RQORQ��SUR�KDF�YLFH��
0$<(5�%52:1�//3�
�����$YHQXH�RI�WKH�$PHULFDV�
1HZ�<RUN��1<�������
7HO��������������������
MFRQORQ#PD\HUEURZQ�FRP�
�
�
$WWRUQH\V�IRU�5HVSRQGHQW�/LRQ�0H[LFR�
&RQVROLGDWHG�/�3��
�
�

� �
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