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INTRODUCTION AND PARTIES

This case concerns a dispute submitted to the International Centre for Settlement of
Investment Disputes (“ICSID”) on the basis of the Treaty for the Reciprocal Promotion
and Protection of Investments between the Kingdom of Spain and the Arab Republic of
Egypt, signed on 3 November 1992 and entered into force on 26 April 1994 (the “BIT” or
“Treaty”), and the Convention on the Settlement of Investment Disputes between States

and Nationals of Other States dated 14 October 1966 (the “ICSID Convention”).

The Claimants are Cementos La Union S.A. (“Claimant Cementos”) and Aridos Jativa
S.L.U (“Claimant Aridos Jativa™), both companies organized under the laws of the
Kingdom of Spain (together, the “Claimants™). They are represented in this proceeding by
the law firm of Youssef and Partners Attorneys, in Giza, Arab Republic of Egypt.

The Respondent is the Arab Republic of Egypt (“Egypt” or the “Respondent”). It is
represented in this proceeding by the Egyptian State Lawsuits Authority (“ESLA”) and the

law firm Bredin Prat in Paris, France.

The Claimants and the Respondent are collectively referred to as the “Parties.” The Parties’

representatives and their addresses are listed above on page (i).

This dispute relates to the Claimants’ investment in shares of the Arabian Cement
Company S.A.E. (“ACC”), an Egyptian company that produces cement and clinker. The
Claimants allege that Egypt violated the BIT and international law by requiring ACC to
pay excessive licensing and electricity fees, failing to provide an adequate supply of gas
and electricity, and denying justice and effective means to the Claimants when they sought

recourse before the Egyptian courts and administrative bodies.



PROCEDURAL HISTORY

6. On 14 November 2013, ICSID received a Request for Arbitration, together with Exhibits
CE-1 through CE-87! and Legal Authorities CL-1 through CL-13 from the Claimants (the
“Request”).

7. On 22 November 2013, the Secretary-General of ICSID registered the Request in
accordance with Article 36(3) of the ICSID Convention and notified the Parties of the
registration. In the Notice of Registration, the Secretary-General invited the Parties to
proceed to constitute an arbitral tribunal as soon as possible in accordance with Rule 7(d)
of ICSID’s Rules of Procedure for the Institution of Conciliation and Arbitration

Proceedings.

8. In the absence of an agreement between the Parties on the method of constituting the
Tribunal, the Tribunal was constituted in accordance with the formula set forth in

Article 37(2)(b) of the ICSID Convention.

9. The Tribunal is composed of Mr. Christer Soderlund, a national of Sweden, President,
appointed on 5 November 2014 by the Chairman of the Administrative Council in
accordance with Article 38 of the ICSID Convention; the Hon. Charles N. Brower, a
national of the United States of America, appointed on 26 January 2014 by the Claimants;
and Prof. Philippe Sands, a national of the United Kingdom and France, appointed on 5
March 2014 by the Respondent.

10. On 6 November 2014, the Secretary-General, in accordance with Rule 6(1) of the ICSID
Rules of Procedure for Arbitration Proceedings (the “Arbitration Rules”), notified the
Parties that all three arbitrators had accepted their appointments and that the Tribunal was
therefore deemed to have been constituted on that date. Ms. Aissatou Diop, ICSID Legal

Counsel, was designated to serve as Secretary of the Tribunal.

! Beginning with the Memorial on the Merits, the Claimants switched the prefix for their factual exhibits to “C” rather
than “CE” but continued the numerical sequence. The Claimants also began referring to the factual exhibits submitted
with the Notice of Arbitration with the “C” prefix “for ease of reference.” Cl. Mem. q 4(a). As a result, all factual
exhibits submitted by the Claimants, including those initially identified as CE-1 to CE-87, will be cited herein with
the “C” prefix.
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In accordance with ICSID Arbitration Rule 13(1), the Tribunal held a first session with the

Parties on 26 January 2015 by teleconference. Participating in the First Session were:

Tribunal:

Mr. Christer Soderlund President
The Hon. Charles N. Brower Arbitrator
Prof. Philippe Sands Arbitrator

ICSID Secretariat:

Ms. Aissatou Diop Secretary of the Tribunal

For the Claimants:

Mr. Karim A. Youssef, J.S.D. Amereller Legal Consultants
Ms. Amani Khalifa Khalifa Associates
Ms. Nada Oteifi Amereller Legal Consultants
Mr. Mohamed Eid Khalifa Associates

For the Respondent:

Mr. Mahmoud El Khrashy ESLA
Ms. Fatma Khalifa ESLA
Ms. Razan Abouzaid ESLA
Ms. Yasmin Salama ESLA

Following the first session, on 16 February 2015, the Tribunal issued Procedural Order
No. 1 recording the agreement of the Parties on procedural matters. Procedural Order No. 1
provides, inter alia, that the applicable Arbitration Rules would be those in effect from
10 April 2006, that the procedural language would be English, and that the place of
proceeding would be Washington, D.C., United States of America.

By communication of 6 August 2015, the Claimants informed the Tribunal that the Parties

agreed to suspend the proceeding for a period of two months.

On 14 August of 2015, the Tribunal issued Procedural Order No. 2 suspending the

proceeding pursuant to the Parties’ agreement.

By letter of 8 October 2015, ICSID notified the Parties that the agreed suspension period
had expired on 2 October 2015. ICSID invited the Parties to inform the Tribunal of the
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next steps they wished to take in this arbitration. In the alternative, ICSID informed the
Parties that the Tribunal would reinstate the schedule for the submissions set forth in

Procedural Order No. 1.

On 9 October 2015, the Claimants informed the Tribunal that they were instructed to
proceed with the arbitration. The Claimants proposed to file their Memorial on 31 October

2015 with the rest of the schedule outlined in Procedural Order No. 1 remaining unchanged.
The proceeding was resumed on 13 October 2015.

By communication of 31 October 2015, the Claimants informed the Tribunal of the Parties’
agreement for an extension of time until 8 November 2015 for the Claimants to file their

Memorial.

On 8 November 2015, the Claimants informed the Tribunal of the Parties’ agreement for a

further extension until 13 November 2015 for Claimants to file their Memorial.

On 13 November 2015, the Claimants informed the Tribunal of the Parties’ agreement for

a further extension until 16 November 2015 for the Claimants to file their Memorial.

On 17 November 2015, the Claimants filed a Memorial on the Merits (the “Claimants’

Memorial”) together with: the Witness Statement of _ dated
16 November 2015; the Expert Report o_ dated 16 November

2015, including Appendices 1 through 7 and Exhibits .-1 through .-29; Factual
Exhibits C-88 through C-132; and Legal Authorities CL-14 through CL-37.

On 18 November 2015, the Respondent sent a message to the Tribunal noting that the
Claimants filed their Memorial a day later than the agreed deadline. The Respondent did
not object to the late submission but requested that it be granted the same extension in
deadline to file its Counter-Memorial. The Respondent also noted that, because Procedural
Order No. 1 set the deadline for its Counter-Memorial based on the date of filing of the
Claimants’ Memorial, it also should have an extension of time resulting from the
extensions granted to the Claimants for their Memorial. The Respondent reserved its rights

to raise jurisdictional objections or request bifurcation of the proceeding and to request any
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additional extensions of deadlines due to the shift of the procedural calendar. The
Claimants responded on 24 November 2015 to the Respondent’s message agreeing to the

extension of deadline for the Respondent’s Counter-Memorial with one reservation:

It seems that Respondent suggests that it is allowed such extension
irrespective of the Tribunal’s decision on bifurcation, which implies
that it should be granted such extension even though it might only
file a memorial on jurisdiction (assuming bifurcation is granted).
The Claimants object to such assertion. If the proceeding were to
proceed based on a separate jurisdictional phase, the Respondent
would be entitled to an extension of time for the filing of its memorial
on the merits, and not for memorials on jurisdiction, if any.

After reviewing the Parties’ exchanges on the matter of scheduling, the Tribunal issued
Procedural Order No. 3 on 24 November 2015 setting the deadlines for the Respondent’s
Counter-Memorial for 4 May 2016 and the Respondent’s request for bifurcation, if any,

for 29 December 2015.

On 29 December 2015, the Respondent notified the Tribunal that it did not wish to request
a bifurcation of the questions of jurisdiction and/or admissibility from merits at that stage
of the proceeding. On 5 January 2016, the Tribunal advised the Parties that the proceeding
will proceed in accordance with the schedule provided in paragraphs 14.5 to 14.7 of

Procedural Order No. 1.

By letter of 22 April 2016, the Respondent requested a four-week extension to file its
Counter-Memorial. The Respondent stated that it was in the process of gathering all
necessary evidence but required more time for translation of the documents that were in
Arabic. The Respondent also reminded the Tribunal that when the Claimants sought
numerous extensions for filing of their Memorial, the Respondent had reserved its right to
request an additional extension of time, a reservation to which the Claimants posed no
objection. The Respondent further argued that calendar shifts triggered by the Claimants’
extensions caused conflicts with the Respondent’s counsels’ other previously scheduled
commitments. As a result, the Respondent requested an additional extension of the deadline

until 27 June 2016 to file its Counter-Memorial.

On 3 May 2016, the Tribunal granted the Respondent’s request.
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On 7 May 2016, the Claimants wrote to the Tribunal to express their objections to the “very
significant” extension of time granted to the Respondent, noting that they were not given a
chance to object to the Respondent’s request. The Claimants stated that, if the extension
were granted, the Respondent would have more than 7 months for preparation of its
Counter-Memorial, while the Claimants had only 5 months and 17 days to prepare their
Memorial. The Claimants expressed the view that such an extension would not be
procedurally fair. The Claimants noted that, if the Respondent’s counsel had a previously
scheduled commitment that conflicted with the deadline in this case, it should have been
aware of such fact long before 22 April 2016. The Claimants further stated that gathering
of evidence was an “integral part of the job” and did not suffice as a valid reason to seek
extension. The Claimants characterized the extension request as a delay tactic, arguing that
the Respondent continued to force ACC and the Claimants to pay “unlawful monthly
installments” of renewal fees for the “electricity license” without which the production
would stop and the Respondent, despite numerous requests by the Claimants, had refused
to suspend the payments during the arbitration proceeding. The Claimants argued that any

delays in the proceeding exacerbated their situation and caused prejudice.

On 9 May 2016, the Tribunal invited the Claimants to submit additional observations on
the Respondent’s 22 April request. The Claimants did so on 12 May 2016, noting that they
would be willing to agree that the Respondent be granted an extension of three to four

weeks.

Following an additional brief exchange on the issue, the Tribunal issued Procedural Order
No. 4 on 19 May 2016 granting the Respondent extension of time until 13 June 2016 to file

its Counter-Memorial.

On 9 June 2016, the Respondent wrote to the Tribunal seeking an additional extension until
27 June 2016 for filing its Counter-Memorial. Following the Claimants’ correspondence
of the same day in which the Claimants expressed their agreement to the extension, the

Tribunal granted the Respondent’s request.

On 27 June 2016, the Respondent filed a Counter-Memorial on the Merits (the

“Respondent’s Counter-Memorial”) together with: the Witness Statement of
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2016, including Appendices 1 through 6 and Exhibits A through J; the Legal Opinion of

_ dated 26 June 2016, including Annexes 1 through 15; Exhibits R-1

through R-58; and Legal Authorities RL-1 through RL-76.

On 4 July 2016, the President of the Tribunal asked ICSID to convey a message to the
Parties setting 27 September 2016 as a deadline for filing of the Claimants’ Reply. The
President further noted that in the event the Parties decided to engage in document
production, they should follow the procedure outlined in Section 15 of Procedural Order

No. 1.

By communication of 12 July 2016, the Parties notified the Tribunal of an agreed amended
schedule for the document production procedure. The Tribunal confirmed the amended

schedule by communication of 13 July 2016.

In accordance with Section 15 of Procedural Order No. 1 and the amended procedural
timetable, each Party served on the other Party its requests for production of documents in

the form of a Redfern Schedule on 25 July 2016.

On 18 August 2016, each Party filed observations on the other Party’s requests for

production of documents.

On 30 August 2016, each Party set forth its reply to the other Party’s objections to
production, using the same Redfern Schedules. On the same date, each Party submitted its
Redfern Schedule to the Tribunal, together with a cover letter offering general observations

on the document requests.

On 19 September 2016, the Secretary-General notified the Parties that Mr. Alex B. Kaplan,
ICSID Legal Counsel, had replaced Ms. Diop as Secretary of the Tribunal.

On 12 October 2016, the Tribunal issued Procedural Order No. 5 concerning the Parties’
requests for production of documents. The Tribunal ordered that the documents, as outlined

in the attached Annexes A and B, should be produced to the other Party on 9 November
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2016. The Tribunal noted that if either Party wished a “more stringent confidential
treatment” of any of the documents, that Party should apply for a confidentiality order
before the production deadline. The Tribunal further stated that each Party would have an
opportunity “to comment on the compliance of the other Party” by 7 December 2016.

The Tribunal concluded Procedural Order No. 5 by setting the deadlines for filing of the
Claimants’ Reply on 9 February 2017 and the Respondent’s Rejoinder on 9 May 2017,
noting that the Respondent had not requested bifurcation of the proceeding.

By letter also dated 12 October 2016, ICSID invited the Parties to consult regarding setting
the dates for a hearing on the merits and indicated the availability of the Members of the

Tribunal in October 2017.

Following exchanges between the Parties on the topic of hearing organization, on
19 December 2016, the Parties notified the Tribunal of their agreement to hold the hearing
in September 2018 in Paris, France. By communication of 4 January 2017, the Parties
further agreed to extend the deadlines for filing of the remaining submissions by three

months.

On 17 January 2017, the Tribunal confirmed the Parties’ agreement setting the dates of the
hearing for 10 to 14 September 2018 (with 17 to 19 September 2018 held in reserve). The
Tribunal also confirmed the agreed extension of deadlines for the Parties’ submissions
setting 9 May 2017 as the deadline for the Claimants’ Reply and 9 November 2017 as the

deadline for the Respondent’s Rejoinder.

On 11 April 2017, the Claimants wrote to the Tribunal asking to modify the procedural
calendar. The Claimants noted that the Respondent had raised a jurisdictional objection in
its Counter-Memorial, an issue on which the Claimants were “entitled to speak last.” The
Respondent confirmed its agreement with the proposed modified schedule by
communication of 14 April 2017. On 19 April 2017, the Tribunal granted the Claimants’
request to set the following amended procedural schedule: the Claimants’ Reply to be filed
on 10 July 2017, the Respondent’s Rejoinder on 9 April 2018, and the Claimants’

Rejoinder on the jurisdictional objection on 10 June 2018.



44,

45.

46.

47.

48.

On 8 July 2017, the Claimants wrote to the Tribunal to seek further modification of the
procedural calendar. The Respondent confirmed its agreement by communication of the
same date but requested that the extension be conditioned on the Claimants refraining from
seeking any additional extension; the Respondent also reserved its right to seek an
extension of the deadline for filing its Rejoinder as the newly modified deadlines conflicted
with previously-scheduled commitments. On 9 July 2017, the Tribunal took note of the
revised timetable for the Parties’ submissions: the Claimants’ Reply to be filed on 3 August
2017, the Respondent’s Rejoinder on 27 May 2018, and the Claimants’ Rejoinder on the
jurisdictional objection on 29 July 2018.

On 3 August 2017, the Claimants filed a Reply on the Merits (the “Claimants’ Reply”)

together with: the Second Witness Statement of _ dated 3 August
2017; the Witness Statement of _ dated 25 July 2017; the Witness
Statement o_ dated 13 June 2017; the Second Expert Report of-

_ dated 3 August 2017, including Appendices 1 through 14 and Exhibits
.-30 through .-62; Exhibits C-133 through C-213; and Legal Authorities CL-38
through CL-59.

On 19 March 2018, ICSID notified the Parties that the hearing that was scheduled for 10
to 14 September 2018 (with 17 to 19 September 2018 held in reserve) would need to be
rescheduled due to a conflict that arose in Prof. Philippe Sands’ calendar, a hearing
scheduled at the International Court of Justice requiring Prof. Sands’ attendance. The

Tribunal proposed alternative hearing dates for the Parties’ consideration.

On 26 March 2018, the Parties jointly advised the Tribunal that they were not available for
a hearing on the dates proposed by the Tribunal but would revert with alternative dates
after consultation among counsel. By communication of 18 April 2018, the Claimants
notified the Tribunal that the Parties proposed the week of 8 April 2019 as an alternative
date for the hearing.

By letter of 4 May 2018, ICSID confirmed that a five-day hearing would take place from
8 to 12 April 2019 in Paris, France. The President also asked the Parties to inform the

Tribunal if the Parties were amending the deadlines of their upcoming submissions.



49.

50.

51.

52.

On 21 May 2018, the Claimants advised the Tribunal that the Respondent had requested
an “extremely long and wholly unreasonable and unjustified extension” for filing of its
Rejoinder, which the Claimants opposed. The Claimants also requested an amendment to
the procedural calendar to include a cut-off date for the submission of documentary
evidence and an additional limited round of submissions citing “new important
developments in the material regulatory framework and factual matrix of a number of
Claimants’ existing claims.” The Claimants cited the “extremely lengthy time” between

their Reply and the hearing in April of 2019 as a reason for that request.

On 25 May 2018, the Respondent replied to the Claimants’ 21 May letter stating that the
Respondent’s request for an extension was reasonable and did not jeopardize either the
Claimants’ preparation of their Rejoinder on Jurisdiction or a potential third round of
submissions as requested by the Claimants. The Respondent confirmed that it was seeking
an extension until 8 October 2018 to file its Rejoinder, citing the “principle of reciprocity”
and noting that the Claimants had had 13 months and one week to file their Reply. The
Respondent further asked for an additional five weeks on top of those 13 months and one
week to take into account Ramadan and the month of August. The Respondent noted that
the new date would be well over six months before the hearing, leaving the Claimants

plenty of opportunity to file their Rejoinder on Jurisdiction.

In the same letter, the Respondent “firmly” objected to the Claimants’ request for an
additional round of submissions, stating that it was unusual in international investment
arbitration and would be “unduly burdensome” for the Respondent, which had not

anticipated preparing a third round of submissions.

By letter of 29 May 2018 the Claimants responded, stating that the extension requested by
the Respondent to file its Rejoinder was “abusive, excessive and prolonged.” The
Claimants noted that the Respondent objected but did not substantiate its objection to the
Claimants’ 21 May 2018 request that the Tribunal set a cut-off date for documentary
evidence and grant leave for a limited third round of submissions. The Claimants contended
that the Respondent contradicted itself when, on one hand, it objected to the Claimants’

request — stating that “[t]he procedural steps have been set from the very outset of these

10



53.

54.

55.

56.

57.

proceedings” and should not be altered — but, on the other hand, asked for an extension
of time for its own submission. The Claimants further argued that the Respondent’s request
for extension of time was “frivolous” and intended to occupy the remainder of the time
leading up to the hearing. The Claimants asked that both of the Respondent’s requests be

dismissed.

Following further exchanges between the Parties, the Tribunal, by ICSID letter of 5 June
2018, addressed the four issues raised by the Parties: (i) whether to permit the Respondent
to reply to the Claimants’ letter of 29 May 2018; (ii) the deadline for the submission of the
Respondent’s Rejoinder and the Claimants’ Rejoinder on Jurisdiction; (ii1) whether to
permit a third round of submissions on the merits; and (iv) whether to establish a cut-off

date for the submission of new evidence.

On the first issue, the Tribunal noted that “the Parties’ views on these scheduling issues are
sufficiently before the Tribunal.” The Tribunal denied the Respondent’s request to file a
response to the Claimants’ letter of 29 May 2018.

The Tribunal then considered and rejected the Respondent’s request to extend the deadline
of its Rejoinder to 8 October 2018. The Tribunal concluded that the Respondent had had
sufficient time to prepare its Rejoinder and that “the princip[le] of reciprocity does not
require that the Respondent be afforded the same number of days as the Claimants’ to file
its Reply — plus two additional months.” In light of the delayed hearing, the Tribunal agreed
to extend the deadline for the Respondent’s Rejoinder to 23 July 2018 and the deadline for

the Claimants’ Rejoinder on Jurisdiction to 23 September 2018.

On the third and the fourth issues before it, the Tribunal rejected the Claimants’ request to
allow a third round of submissions but granted leave for either Party to submit a reasoned
request by 1 November 2018 identifying the intervening facts for which a third round of
submissions was warranted. The Tribunal set a cut-off date of 11 February 2019 for the

submission of documentary evidence.

On 23 July 2018, the Respondent wrote to the Tribunal requesting a one-week extension

of the deadline to file its Rejoinder, citing “delays in obtaining documents and

11
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information.” It also noted that the Claimants’ agreement to such extension had not been

“forthcoming.”

By communication of the same date, the Tribunal responded to the Respondent’s request
stating that it had “no choice but to grant the Respondent’s request.” It further confirmed

the new deadline of 30 July 2018.

On 30 July 2018, the Respondent filed a Rejoinder on the Merits (the “Respondent’s
Rejoinder”) together with: the Second Expert Report of _
dated 30 July 2018, including Appendices 1 through 5 and Exhibits A through H; Exhibits
R-59 through R-68; and Legal Authorities RL-77 through RL-102.

By communication of 18 September 2018, the Claimants requested an extension of
deadline to file their Rejoinder on Jurisdiction citing the extension the Respondent needed
to file its Rejoinder and the fact that the hard copy of the submission had arrived to the
Claimants’ counsel’s office three weeks after the submission was due and, as a result, the
Claimants did not have sufficient time to examine the documents submitted by the

Respondent.

On 19 September 2018, the Tribunal confirmed the new deadline for filing of the

Claimants’ Rejoinder on Jurisdiction as 18 October 2018.

On 16 October 2018, the Parties notified the Tribunal of the Parties’ agreement to extend
the deadline for the Claimants’ Rejoinder on Jurisdiction to 23 October 2018. On
23 October 2018, the Parties notified the Tribunal of a further agreed extension to 25
October 2018.

On 25 October 2018, the Claimants filed a Rejoinder on Jurisdiction (the Claimants’
Rejoinder”) together with: Exhibits C-214 through C-219 and Legal Authorities CL-60
through CL-84.

On 1 November 2018, the Parties notified the Tribunal of their agreement to extend the

deadline for filing of the request for a third round of submissions until 12 November 2018.

12
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On 12 November 2018, the Claimants noted the Respondent’s objection to a third round of
submissions but reserved their right “to deal with any further evidence or developments
within the purview of the Tribunal’s existing procedural instructions.” In a communication
of the same date, the Respondent confirmed that it did not seek a third round of

submissions.

On 11 February 2019, the Parties notified the Tribunal of their agreement to extend the cut-

off deadline to submit new documentary evidence until 12 February 2019.

By letter of 11 February 2019, ICSID, on behalf of the President of the Tribunal, inquired
with the Parties regarding the appointment of Ms. Lauren Schuttloffel as Assistant to the

Tribunal.

On 12 February 2019, the Claimants filed additional Exhibits C-220 through C-233. By
communication of the same date, the Respondent informed the Tribunal that it would not

submit any new documentary evidence.

By communications of 17 February 2019, the Parties confirmed that they did not have any
objections to the appointment of Ms. Lauren Schuttloffel as Assistant to the Tribunal and,
on 19 February 2019, ICSID informed the Parties that Ms. Schuttloffel had accepted her

appointment.

The President of the Tribunal held a pre-hearing organizational meeting with the Parties

on 6 March 2019 by teleconference. Participating in the meeting were:

Tribunal:
Mr. Christer Soderlund President

ICSID Secretariat:

Mr. Alex B. Kaplan Secretary of the Tribunal

Assistant to the Tribunal:

Ms. Lauren Schuttloffel

13



71.

72.

73.

For the Claimants:

Mr. Moustafa Alameldin
Ms. Nada Oteifi

For the Respondent:

Mr. Tim Portwood

Mr. Suhaib Al Ali

Ms. Laura Fadlallah

Ms. Flora Marinho
Counselor Mohamed Khalaf
Counselor Amr Arafa Hassan
Counselor Sara Mohamed
Counselor Jihan El Ansary
Counselor Ebtehal Ahmed

On 11 March 2019, the Tribunal issued Procedural Order No. 6 concerning the organization

of the hearing.

On 2 April 2019, the Claimants submitted a letter to the Tribunal explaining that on
28 March 2019 the Respondent notified them that the Respondent’s expert on Egyptian
law, Prof. Mohamed Badran, would be unable to appear at the hearing due to a medical
condition. The Claimants requested that the Tribunal either (1) exclude Prof. Badran’s
report from the record; or (2) allow the Claimants to introduce four documents related to
Egyptian law and regulatory issues which they would have used in cross-examining
Prof. Badran had he been available, and also allow the Claimants 45 minutes of additional
time to comment on Prof. Badran’s Legal Opinion. Additionally, the Claimants requested
permission to enter into the record a document referred to as a 2005 judgment rendered by

the Egyptian State Council.

On 3 April 2019, at the request of the Tribunal, the Respondent submitted its response to
the Claimants’ 2 April request. The Claimants, with permission of the Tribunal, responded
to the Respondent’s comments on 4 April 2019. Having considered itself sufficiently
briefed on this matter, the Tribunal on 4 April 2019 denied the Respondent’s request to
respond to the Claimants’ letter of 4 April.
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74.

75.

On 6 April 2019, the Tribunal issued Procedural Order No. 7 deciding that the Legal
Opinion of Prof. Badran would not to be struck from the record, but should be considered
in light of his inability to testify at the hearing and the Claimants’ resulting inability to
cross-examine him. The Tribunal further decided to grant the Claimants 45 minutes of
hearing time to comment on Prof. Badran’s Opinion. Finally, the Tribunal denied the
Claimants’ request to submit additional documents into the record, ruling that “no

additional documents shall be submitted into the record.”

A Hearing on the Merits was held in Paris, France from 8 to 11 April 2019 (the “Hearing”).

The following persons were present at the Hearing:

Tribunal:
Mr. Christer Soderlund President
The Hon. Charles N. Brower Arbitrator
Prof. Philippe Sands Arbitrator

ICSID Secretariat:

Mr. Alex B. Kaplan Secretary of the Tribunal

Assistant to the Tribunal:

Ms. Lauren Schuttloffel

For the Claimants:

Counsel:

Dr. Karim A. Youssef
Mr. Moustafa Alameldin
Ms. Nada Oteifi

Youssef & Partners Attorneys
Youssef & Partners Attorneys
Youssef & Partners Attorneys

Mr. Mostafa Abobakr
Ms. Alyaa Saleh

Ms. Doha El Eshy
Ms. Kholoud Maher
Ms. Sarah El Saeed
Mr. Waheed Zaki
Parties:

Witnesses:
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Youssef & Partners Attorneys
Youssef & Partners Attorneys
Youssef & Partners Attorneys
Youssef & Partners Attorneys
Youssef & Partners Attorneys
Youssef & Partners Attorneys

Cementos La Union S.A.
Arabian Cement Company



Arabian Cement Company

For the Respondent:

Counsel:

Counselor Amr Arafa ESLA
Counselor Sarah Mohamed ESLA
Counselor Jihan El Ansary ESLA

Mr. Louis-Christophe Delanoy Bredin Prat
Mr. Tim Portwood Bredin Prat
Mr. Suhaib Al Ali Bredin Prat
Ms. Laura Fadlallah Bredin Prat
Ms. Flora Marinho Bredin Prat
Ms. Victor Aupetit Bredin Prat
Witnesses:

Court Reporter:

Ms. Anne-Marie Stallard The Court Reporter Limited

Interpreters:
Ms. Michele Antaki
Ms. Asma Benyagoub

76.  During the Hearing, the following persons were examined:
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On behalf of the Claimants:

On behalf of the Respondent:

77.  Following the Hearing, on 13 April 2019, the Tribunal issued Procedural Order No. 8
setting forth the timing and content of the Parties’ post-hearing submissions, submissions

on costs, and transcript corrections.
78. The Parties filed simultaneous post-hearing submissions on 11 July 2019.
79. The Parties filed their statements of costs on 31 July 2019.

80. The proceeding was closed on 10 June 2020, and on 1 October 2020, the Tribunal advised
the Parties that it had extended the time limit to draw up and sign the Award in accordance
with ICSID Arbitration Rule 46.

IV.  FACTUAL BACKGROUND

31.
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A.

2 Procedural Order No. 8 instructed the Parties to prepare a joint chronology. Nonetheless, each Party submitted its
own chronology. asserting that the Parties were unable to agree on the proper format. Thus, the Tribunal draws from
each chronology and its own synthesis of the facts and exhibits presented.

3 C1. Mem. 9 33; Resp. C-Mem. § 21; C-3, Articles of Association of Arabian Cement Company (undated).
4 Cl. Mem.  38.

5 Cl. Mem. 9 9: C-4, Sale and Purchase of Shares in Aridos Jativa to Cementos (4 May 2004).

6 C-96, Certificates of Transfer of Ownership of ACC to Aridos Jativa (10 August 2004; 29 August 2004).
7 Cl. Mem. Y 9-10; Resp. C-Mem.  20.

8 Cl. Mem. 9.

? C1. Mem. 9 9; Resp. C-Mem.  20.

10 C]. Mem. 9 10.
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11 1., 9 40.

12 C-95, KPMG, Final Report: Market Study and Financial Due Diligence for Rohrbach Zement GmbH & Co. KG,
Dotternhausen (Germany) relating to the Arabian Cement Company (S.A.E.), Cairo (Egypt). Investment Project
(March 1999) [hereinafter “KPMG Report™]; C-97, Letter from Ahmed Ibrahim M. (Trowers & Hamlins) to Blas
Garcia (Aridos Jativa) re Arabian Cement Company (“ACC”) land and corporate matters (25 November 2004)
[hereinafter “Trowers & Hamlins Report™].

13 C-95, KPMG Report.

“1d,p.6.

15 Procedural Order No. 5, Annex B, Request 4.

16 C-97, Trowers & Hamlins Report.

17 See Sections VII.A(1)b and VII.A(2)a(ii) for the Parties’ discussion of due diligence matters.
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18 R-1, Law 21 of 1958 on Regulating and Encouraging Industry in the Egyptian Territory (29 April 1958) [hereinafter
“1958 Industry Law™]: see also CL-6, 1958 Industry Law (providing the Claimants’ translation of same).

19 R-1, 1958 Industry Law.
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89.

20 R-4, Presidential Decree Passed by the President of the United Arab Republic Promulgating the Executive
Regulation of Law 21/1958, Official Gazette Issue No. 12 (29 May 1958) [hereinafter “Executive Regulations to the
1958 Industry Law™].

21 R-1, 1958 Industry Law, art. 17; R-4, Executive Regulations to the 1958 Industry Law, arts. 15-16.

22 C-204, Law No. 72 of 2017 Promulgating the Investment Law (31 May 2017). As noted below. the Claimants
contend that earlier investment laws had already rendered the 1958 Industry Law obsolete. See infra Section VIL.A(1)a
(FET).



23 R-4, Executive Regulations to the 1958 Industry Law, art. 1; Resp. C-Mem. q 34.

24 Resp. C-Mem 9 34 (citing R-5, Presidential Decree No. 1476 of 1964 with regard to General Organization for
Industrialization (1964)); see also Legal Opinion of Prof. Mohamed Badran (26 June 2016) [hereinafter “Badran Legal
Opinion”] 7.

% Cl. PHB 1 26.

26 R-6, Ministry of Industry Ministerial Decision No. 801 of 1986, Egyptian Gazette Number 267 (Annex) (26
November 1986), art. 1; Resp. C-Mem 9 34.

27 Resp. C-Mem. 9 35 (citing R-7, Decree of the President of the Arab Republic of Egypt No. 350 of the year 2005
For the establishment of the Industrial Development Authority (22 October 2005)): see also Badran Legal Opinion
9.

28 R-7, Decree of the President of the Arab Republic of Egypt No. 350 of the year 2005 For the establishment of the
Industrial Development Authority (22 October 2005), art. 2.
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2 Id., art. 2 (9).

30 R-59, Law No. 15 of 2017 on the Facilitation of Granting Licenses to Industrial Facilities, Official Gazette, Issue
No. 17 (bis) (d) (31 May 2017) [hereinafter “Law No. 15 of 2017”] (translation submitted by the Respondent); C-203,

Law No. 15 of 2017 (translation submitted by the Claimants).
31 C-203, Law No. 15 of 2017:

21

In relation to heavy industries, and any other industry specified by issuance of a
decree from the Council of Ministers, licenses for their establishment or
expansion may be offered to investors that are technically qualified and
financially desirous to obtain one, according to the rules, regulations, and
procedures that are specified by the decision. In such cases, the Council of
Ministers, in light of the economic benefit, may specify a lump sum to be paid for
that license based on the studies presented by the competent minister, such lump
sum being in addition to the fees stipulated by law.

In the event that several investors are technically and financially qualified to
receive the aforementioned license, a comparison is made between them in order
to determine the most beneficial offers from an economic standpoint, based on the
study setting out the economic benefit presented by the competent minister to the
Council of Ministers. The Council of Ministers validates the results of the
comparison.
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3 (L. Reply 9 167.

#d.

35 See, e.g., Prof. Badran Legal Opinion § 12.
36 CI. Reply 4 68; C1. PHB q 24.

37 C-150, Law No. 230 of 1989, Law of Investment Guarantees and Incentives (20 July 1989); see also C-151,
Executive Regulations to Law No. 230 of 1989, Law of Investment Guarantees and Incentives (6 December 1989).

3 Cl. Reply n.58. The Tribunal notes that the exhibit does not provide a translation of Articles 52-55 and 58 and
therefore relies upon the translation provided in the Claimants’ Reply.
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3 C1. Reply n.58 (quoting C-152, Law No. 8 